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The Role the Banker Bankruptcy 
Proceedings 


ALAN REICH* 
Member the New York Bar 


Many bankers and other laymen are under the impression 
that all avenues are closed for financing when debtor files 
petition under Chapter the Bankruptcy Act. 
matter fact, the contrary the truth. The filing peti- 
tion for arrangement opens new field for financing which 
presents even greater opportunity the banker. 

Can you imagine situation where borrower comes you 
effect what happens when petition for arrangement 
under Chapter XI. 

virtue Section 342 the Bankruptcy Act, unless 
receiver trustee appointed, the debtor continued 
possession his property and known debtor-in-posses- 
sion. However, although continues possession his 
property, cannot operate his business manage his property 
without the specific permission the Court. important, 
therefore, dealing with debtor-in-possession make cer- 
tain that such order has been signed and effect, and 
examine closely the powers given the debtor-in-possession. 

then have metamorphosis where the borrower with 
which you are dealing which loaded with liabilities, suddenly 
becomes debtor-in-possession and becomes possessed all 


1931 Brooklyn Law School; member Bankruptcy Committee Commercial Law 
League; author various articles Commercial Law Journal, Journal the National 
Association Referees Bankruptcy and Brooklyn Law Review. 
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the assets the debtor but none its liabilities. This 
applies not only general unsecured debts but also such 
preferred obligations wages and taxes. 


dealing with debtor-in-possession you now have the 
security all its assets and with liabilities concern 
you. Naturally, that point necessary appraise the 
balance sheet determine the actual worth these assets. All 
obligations incurred during the pendency arrangement pro- 
ceedings the debtor-in-possession are referred expenses 
administration. 


Are there any dangers then dealing with the debtor-in- 
possession and extending credit the extent the liqui- 
dation value its assets? Indeed there are. the first 
place, the debtor-in-possession doing business with suppliers 
and incurring other obligations, and since these too are ex- 
penses administration, apparent that unless there are 
sufficient assets cover all expenses administration, the 
administration creditors would pro-rate amongst themselves. 
addition, the Congress amended the Bankruptcy Act, effec- 
tive October 7th, 1952, provide that where bankruptcy 
follows arrangement the costs and expenses administra- 
tion incurred the ensuing bankruptcy proceeding shall have 
priority advance payment the expenses administra- 
tion the superseded arrangement proceeding. 


therefore important, extending open line 
credit debtor-in-possession, make certain that the assets 
will sufficient cover all expenses administration the 
Chapter proceeding well any costs administering 
bankruptcy one ensues. should borne mind that 
determining expenses administration, the Court will fix 
allowances counsel the debtor, accountants and counsel 
and secretary the creditors committee. These administra- 
tion expenses very often represent substantial sum money. 


With these limitations mind, one can contract freely 
with debtor-in-possession. 

should remembered, however, that before loan 
made debtor-in-possession order should obtained 
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from the Court authorizing the loan, otherwise, the lender will 
acquire standing administration creditor. When there 
doubt whether the debtor-in-possession can legally con- 
tract court order should obtained. 


device which presently being used banks the use 
debtor-in-possession certificates. Under Section the 
Act, the Court may authorize the issue 
certificates indebtedness “upon such terms and conditions 
and with such security and priority payment over existing 
obligations the particular case may equitable.” 


Here powerful section which may wreak havoc with 
administration creditors unless they are careful. Just what 
does mean? means that the Court may permit the lender 
debtor-in-possession certificates absolute priority over 
all expenses administration and, addition, first lien 
all the assets the debtor-in-possession. Where the bank for 
any reason cannot itself lend debtor-in-possession certifi- 
cates perhaps some degree protection may achieved 
having the financing agreement contain inhibition against 
diluting administration claims through the use debtor-in- 
possession certificates. 


However, protective device that bankers should bear 
mind and, possible, they should attempt loan against 
debtor-in-possession certificates for that case, come what 
may, the banker has first lien all the free assets the 
debtor-in-possession. 

The cases which the Court will permit the issuance 
debtor-in-possession certificates are solely within the discretion 
the Court and prediction can made the attitude 
any referee stated set facts. 

credit debtor-in-possession certificates there is, course, 
the old reliable method lending secured basis. 
the permission the court collateral for loan possible. 
financing collateral may the form inventory loans; 
accounts receivable financing; chattel mortgages; conditional 
bills sale, even consumer paper third parties. the 
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event that collateral should inadequate satisfy claim 
then the lender would administration creditor for the 
balance and participate any distribution. Some banks have 
been purchasing consumer paper outright non-recourse 
basis. this situation, the bank substitutes the the 
customer for that the borrower and waives any claim against 
the estate. 

Before debtor can obtain confirmation plan ar- 
rangement, necessary for him deposit such moneys 
may necessary pay all expenses administration full. 
Any administration creditor may, course, waive deposit. 
plan, however, cannot confirmed until every administra- 
tion claim provided for. 

Some confusion has been occasioned another recent 
amendment the Bankruptcy Act which deals with obligations 
entry final order directing that bankruptcy proceeded 
with. 

know, course, that plan arrangement may 
one which provides for extension the time payment 
general unsecured debts. not unusual, nationally, under 
those circumstances for the court retain jurisdiction until 
all the provisions the plan are complied with. The federal 
courts New York, however, prefer relinquish jurisdiction 
with confirmation. this amendment, the Congress put 
parity all obligations the debtor, whether incurred the 
period after confirmation the arrangement and before bank- 
ruptcy ensues, whether incurred prior the Chapter XI. 
The only distinction that where creditor consented re- 
duction the amount his claim the Chapter proceed- 
ing, bound the reduced amount. illustrate, 
merchandise was sold the debtor prior the arrangement 
“A” the sum $1,000.00 and reduced his claim the 
arrangement proceeding $500.00, and sold merchan- 
dise the debtor after confirmation and before bankruptcy 
the sum $500.00, each these creditors would treated 
equally the ensuing bankruptcy proceeding. This would 
unless the plan arrangement order confirmation 
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provided the contrary. The misunderstanding appears 
arise when this provision confused with expenses adminis- 


tration which not lose their priority even bankruptcy 
ensues. 


course, banks are occasionally unsecured creditors 
ordinary bankruptcy proceedings. has been source 
amazement that frequently banks ignore the adminis- 
tration bankrupt estates and leave the election trustee 
minority groups, lay agencies, and so-called credit associa- 
tions. 

When order adjudication entered bankruptcy 
proceeding, the referee sends notice all scheduled creditors 
first meeting creditors which trustee elected. Too 
often, banks think that the election trustee matter 
which does not concern them and that the only issue involved 
who will earn the trustee’s fee. short-sighted since 
does not take into account the ability the trustee and his 
attorney pressing lawsuits which may well determine whether 
not there will dividend general creditors. trustee 
elected first meeting creditors the votes majority 
number and amount all claims general creditors which 
have been allowed, and which creditors are present person 
proxy. You can therefore see that your vote may 
important factor the election trustee. 


Since the voting limited general creditors, you cannot 
vote your claim secured unless the value your security 
fixed, and then only the extent which you are unsecured. 


Although occasionally financing institutions may in- 
volved general unsecured creditors, more often than not they 
have the protection certain security, whether liens 
inventory, assigned accounts receivable, mortgages ma- 
chinery and equipment. those circumstances customary 
for the bank turn these instruments security over 
counsel immediately enforce the security and recover the 
assets. 


However, things don’t move quite simply that. Under 
Section 2(a) (15) the Bankruptcy Act, the Court has the 
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right enjoin parties who attempt interfere with its custody 
the assets bankrupt. 


apparent that secured creditors could attach the 
property given collateral and freely foreclose public 
private sale, the administration the Act would 
become meaningless. Therefore, before you can even attempt 
foreclose your security, you must obtain the permission 
the court. Naturally, you have moneys the bankrupt 
deposit your bank, you have the right set-off the 
moneys owing you the bankrupt against his obligation 
you. This can done without any approval from the court. 


One the principal cases involving attempt enforcing 
security was the Lustron case decided the Supreme Court 
the United States 1943. The RFC had sued the United 
States District Court for the Southern District Ohio 
foreclose certain liens property and for receivership 
equity for all free assets. The Court granted its application 
and receiver was appointed. addition, the Court decreed 
foreclosure the mortgages held the RFC and directed 
sale subject the approval the Court. The RFC submitted 
bid $6,000,000.00, and prior the approval the Court 
involuntary petition bankruptcy was filed 
receiver bankruptcy was then appointed who asked the 
Court restrain the sale and the Court did so. The RFC 
attempted dissolve the restraining order, and from the denial 
its application appeals were taken which finally reached the 
Supreme Court. The Supreme Court affirmed the lower Court 
rulings and held that was the duty the trustee inquire 
into the circumstances surrounding the execution the mort- 
gage and its validity. Court held that where the validity 
the mortgage doubt, the value the property 
excess the amount the secured obligation, the Court 
will restrain enforcement the lien the collateral. 

situations such has just been described, obvious 
that the status quo cannot maintained indefinitely and the 
security permitted deteriorate. The trustee will generally 
move this point for order permitting him sell the 


THE BANKING LAW JOURNAL 307 


assets free the lien, the lien, any, attach the proceeds. 
this manner, the physical assets can sold and the secured 
creditor and the trustee can litigate the issue title the 
moneys later date without having the original asset dissi- 
pate value. 

should stated that the event the bank creditor 
consents voluntarily such sale and subsequently de- 
termined that title the funds belongs the bank, may 
charged with its proportionate share administering the bank- 
rupt’s estate. This possibility may avoided specifically 
providing any stipulation that the creditor-bank not 
charged with any expenses the administration bankruptcy. 

Many the forms used financing institutions contain 
provisions for attorneys fees the event action taken 
foreclose. Very often the language used “reasonable at- 
torneys fees.” Where this language used, the bankruptcy 
court will fix the value the services the attorney and the 
compensation fixed may inadequate. suggested 
that specific percentage the recovery used instead. 

relation accounts receivable financing, title the 
receivables vested the lender and, therefore, should 
able resist successfully any attempt interfere with its 
security. 


have attempted cover several the highlights financ- 
ing and secured transaction problems. the extent that the 
banker ean become more familiar with these bankruptcy prac- 
tices will acquire greater competence making and servic- 
ing loans. 


Commercial Bank Problems— 
FEDERAL INCOME TAX 


CLAIR ROGERS, Tax Consultant 


Peat, Marwick, Mitchell and Co. 
New York, New York 


Reprinted with the permission the editors Auditgram 


Commercial banks, the whole, are not interested the 
effect dividends, and the credits thereon, upon their tax 
picture. Most, not all them are prohibited from purchas- 
ing equities the various banking authorities, and hold only 
stocks acquired collateral. Federal Reserve member 
banks are, however, permitted purchase Federal Reserve 
Bank stock, and dividends this stock differ, their tax 
effect, from dividends received the stock ordinary cor- 
porations. 

the Federal Reserve stock was issued prior March 28, 
1942, dividends thereon are exempt from Federal income tax, 
and, issued after that date, dividends thereon are taxable, 
and dividends received credit allowed thereon since the 
Federal Reserve Bank exempt from Federal income tax. 

The effect interest income, banks, different from that 
other taxpayers only that represents the major item 
bank income. Land, buildings and machinery, and equipment 
represent the means which income accrues most corpora- 
tions. Investments are the means deriving income for banks. 
Interest income basically derived from three sources: Loans 
and mortgages individuals and corporations; corporate 
bonds; and, government bonds, both local and Federal. 
Interest 

Interest loans and mortgages reported, other 
corporations, fully taxable. There are, however, two points 
that might made connection with interest loans and 
mortgages. The first that banks, from time time, make 


Mr. Rogers discusses the special tax problems banks and shows the differences 
treatment between banks and other corporations for Federal income tax purposes. 
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advances various municipal units. This indebtedness 
represented notes rather than bonds. any advances 
this nature are made, the interest considered the same 
interest received the bonds the municipal unit, and 
should not reported taxable income the Federal in- 
come tax return. 

The other point that, from time time, banks purchase 
mortgages, usually Federal Housing Authority mortgages, 
premium. When this done, the premium paid these 
mortgages may not deducted expense the year 
purchase, nor may properly written off over 
months, required for book purposes the various banking 
authorities. Rather, the premium must claimed for tax 
purposes the mortgage repaid. That is, that portion 
the payments received for each year which represents the pro 
rata part the premium paid should deducted the year. 

This deduction must computed individual basis 
which the payments and the reduction principal and premium 
are computed for each mortgage, and exact deduction for 
each mortgage claimed. 


The regulations regarding the taxation mutual savings 
banks and savings and loan associations provide for com- 
posite basis amortization for these mortgage premiums. 
This privilege, which would great benefit banks carry- 
ing large portfolio purchased mortgages, has not been 
extended commercial banks. 


provision made the tax return for showing this 
deduction direct reduction income, the case show- 
ing net bond interest. Consequently, the deduction normally 
claimed Deductions” rather than reduction 
gross income. Since gross income does not enter into the com- 
putation any taxes affecting banks, there reason for 
questioning this method claiming the deduction. 

Interest received corporate bonds fully taxable, and 
the taxpayer has election amortize the premium, any, 
paid the purchase the bonds over the remaining months 
call date. 
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Government Obligations 

United States government obligations produce, present, 
two types interest: that which subject surtax only and 
that which fully taxable. Amortization mandatory 
partially tax exempt government interests for corporations 
[Code Section 125 (C) (1) Certain obligations, 
purchased discount, must have their annual increase 
value reported taxpayers the accrual basis, but taxpayers 
cash basis have the right elect whether this increase shall 
taken annually, the maturity the obligation. the 
election made report the annual increase, irrevocable, 
and, the election made time later than the first year, 
all increase date must reported the year election. 


Municipal bonds, which include state, county, city, school 
district, and special authority bonds, produce interest income 
which exempt from Federal income tax, and the premium, 
any, paid the purchase these bonds must amortized 
for tax purposes. 


might seem rather pedantic say that amortization 
municipal bond premium must written off over the life 
the bond for Federal income tax purposes, since neither the 
interest nor the amortization affects taxable income for the 
current year. However, the bond sold matures, the 
basis must reduced the allowable annual amortization 
from January 1942, order compute the allowable gain 
loss for tax purposes, regardless the taxpayer’s wishes, 
and, net operating loss occurs any year—which 
calamity hope does not befall any you—the carryover 
carryback must reduced the amount exempt income 
the year the loss and the year which the carryover 
carryback made. Since exempt interest should con- 
sidered net allowable amortization, the proper amount 
annual amortization might make material difference the 
adjustment, 


The election amortization fully taxable and par- 
tially taxable bonds resolves itself into question maximum 
tax benefit. This question goes farther than the year elec- 
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tion, since such election, once made, irrevocable. Gen- 
erally the greatest benefit may had from claiming the 
deduction annually. results current reduction 
tax the regular normal and surtax rates. election not 
amortize might result merely reduction capital gains, 
which are taxed lower rate than ordinary income. Even 
bonds were held maturity without amortization, the re- 
sultant loss, because other security transactions, might still 
result only reduction capital gains. 

far know, the only time election not amortize 
might result major tax benefit would the case 
institution where substantially all the net taxable income 
represented dividends domestic corporations. that 
case the tax saving from electing amortize might only 
15% the regular rates due the application the divi- 
dends received credit. The banking statutes being what they 
are, mentioned earlier, the chances such situation pre- 
vailing are small. matter fact, know only one 
institution where this unusual position occurs. 

The unique nature the assets banks has been given 
further recognition the Internal Revenue Code the enact- 
ment Section 117(i). this section bank allowed the 
same benetits, taxwise, its principal assets used the trade 
business, that is, bonds and securities, are given other 
corporations, and banks, buildings and machinery, and 
equipment other sections the Code. This section permits 
banks claim ordinary loss its net loss from the sale 
bonds and securities. altogether proper section the 
law inasmuch bonds and securities are the principal earning 
tools the bank. They are therefore, properly considered 
used the trade business.” 

The possibilities presented this section should very 
carefully scrutinized bank officials. often possible 
reduce the impact the Federal income tax the judicious 
sale depreciated bonds and securities without any resultant 
loss the future operating income the bank. Care should 
taken, also, insure that large gains and losses the 
bonds and securities not occur the same year, wherever 


ily 
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possible, since large part the tax advantage bond loss 
may offset corresponding gain the sale bonds, 
this loss, under the present tax statutes, amounting one-half 
more the benefit. Losses which bank entitled 
under this section will not, however, reduced capital 
gains the year other types assets, but will allowed 
full ordinary deduction. 


the bank makes “wash sale” securities, has 
securities department which classified dealer securi- 
ties, the sale” and the gains losses dealer are not 
part the loss computation under Section 117. 


Relief Provision 

While this section the law was enacted relief pro- 
vision, and most instances benefits banks, there are occasions 
when might result tax loss. These arise when the bank 
has net operating loss and substantial amounts exempt 
income. these cases the loss would create tax benefit 
the year the loss, and because the exempt interest adjust- 
ments would produce carryback carryover, thus losing 
the benefit completely. the section were not existence the 
capital loss would have been available for carryover against 
future capital gains without adjustment. 


Foreclosure 

Banks have also had problem the computation and 
effect gains and loses the sale real estate acquired 
foreclosure. part the problem, the effect the 
gains and losses these sales, has been settled the past few 
years though there still remains some question the matter. 
Prior 1940 and 1941, banks claimed, and were allowed, 
gains and losses the sale real estate acquired fore- 
closure ordinary gains and losses. The Tax Court, 
decision under the Revenue Act 1939, held, special case, 
that the gains and losses the sale such property were 
capital gains and losses, since these were investment properties, 
and, therefore, capital assets. With the theory that such prop- 
erties are assets there can real argument, but 
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question did arise whether the gain, loss, all cases, 
would capital gain loss. 


The Bureau Internal Revenue, the strength the 
Tax Court decision, issued ruling, 1945, that all such gains 
and losses were capital gains and losses, completely ignoring 
the fact that the properties involved the Court decision 
were not properties used the trade business, are most 
foreclosed properties (rentals being received thereon) and that 
the Revenue Act 1942 had added Section the In- 
ternal Revenue Code. section provided that net gains 
from assets used the trade business should taxed 
capital gains. 

After various attacks the ruling, the Bureau, 1950, 
finally ruled that all improved properties acquired fore- 
closure would considered properties used the trade 
business and the gains and losses thereon given effect under 
the applicable sections the Code. While this not com- 
pletely satisfactory answer, since many vacant lots produce 
income parking lots, and the like, and are therefore used 
the trade business, serves the purposes the banks 
most instances. 


The problem the computation the amount gains 
and properties acquired foreclosure, unfortu- 
nately, not simple. most cases the real properties held 
banks were acquired during the 30’s, and put the books 
the book value, plus foreclosure costs, the mortgage. 


the time, this handling made little difference, since the 
great majority banks, due various factors, paid income 
taxes during the period. method handling has pre- 
sented problem the later sale the properties, since the 
basis used for determining gain loss the fair market 
value the time foreclosure. basis often very hard 
prove, the only appraisals the properties the time 
foreclosure being those the bank’s officials, and these are not 
acceptable the Bureau Internal Revenue most cases. 


This often leads prolonged and expensive maneuver- 
ing with the Bureau before the tax liability for year can 
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determined. addition the problems sales current 
years that are caused this lack accurate basis, 
possible that the bank, the reserve method 
ing for bad debts, may losing part the deduction 
which rightfully entitled. 

Commercial banks are allowed claim deduction for bad 
debts either actual charge-off method, providing 
additions reserve for bad debts. they use the actual 
charge-off method, they are the same footing for proving 
worthlessness bad debts other taxpayers, except that, 
cases where the examining authorities have ordered full 
partial charge-offs the books, these amounts may claimed 
for tax purposes without further proof worthlessness. 


The Bureau Internal Revenue first recognized the right 
banks use the reserve method accounting for bad debts 
1927. Since there was established means determining 
the amount charged off, and since there was question 
whether banks cash basis were entitled the deduc- 
tion any case, few banks adopted this method. 


Reserve Provision 

Late 1947, the Bureau Internal Revenue issued 
Mimeograph 6209 permitting the banks claim such reserve 
provision deduction from taxable income, based 20- 
year moving average formula and limited three times the 
maximum amount for the year. This method probably very 
familiar all you, and the details are too voluminous 
discussed here, but there are two points which might well 
emphasized. 

The first deals with charge-offs which might attributed 
prior years based valuation foreclosed properties, 
mentioned above. all probability, most banks, computing 
their charge-offs for any given year claimed only those shown 
the books the tax return, the case may be. They failed 
give any effect the fact that bad debt was reflected for 
the difference between the mortgage due property fore; 
closed, and the later determined fair market value the 


property. 
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this so, possible that the loss experience factor 
greatly understated, and that, recasting the charge- 
offs reflect the true bad debts foreclosure, greater 
further deduction may obtained addition the re- 
serve for bad debts. examination bases finally deter- 
mined sales compared with amounts which properties 
were acquired might produce worthwhile results. 


second point the determination the government 
guaranteed insured mortgages which are excluded 
from the loan balances the end the current year, and each 
the preceding years the 20-year period, the determina- 
tion the loss ratio. 


Mimeograph 6209 stated that government guaranteed 
insured loans were excluded determining the loan 
balances. From this, would have appeared that all loans 
with any government guarantee insurance, whatever 
amount, would excluded the computation, and, some 
the earlier averages computed, this was done. private rul- 
ings, later published, the Bureau clarified its meaning 
loans excluded, stating that only loans 100% guaranteed 
insured were meant excluded from the computation. 


This interpretation was made three separate and distinct 
times, and one clarification the Bureau used insurance funds 
example was stated that certain percentage loans 
particular type was placed insurance fund, and 
that, should the fund great enough, each individual loan 
which defaulted might repaid 100% the fund were suf- 
ficient. The Bureau stated that this type loan, group, 
was not fully insured, and should not, therefore, excluded. 


has recently come attention that certain institu- 
tions are not sure the status loans which are 99% 
guaranteed, such loans under FHA Title VI, Section 608. 
contention that the Bureau meant what said 
stating that only 100% guaranteed insured loans were 
excluded and that all others, whether 99% guaranteed 
insured, should included the loan balances for the 
determination the 20-year moving average. 
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Reserves for Losses 

regard reserves which are allowable banks for 
losses, there another little known and little used item per- 
mitted the regulations. the original 1927 ruling banks 
were permitted adopt the reserve method accounting for 
bad debts. The reserve was based not only charge- 
off for losses loans, but also for losses bonds. 

Mimeograph 6209 provided that the reserve was not give 
effect security losses, and, shortly after the issuance this 
ruling, further ruling was made the effect that banks might 
still claim deduction for additions reserve for bond losses, 
based experience. reserve, however, was not give 
effect additions made representing depreciation due price 
fluctuations. This deduction probably not available most 
banks, since the establishment loss factor would almost 
impossibility due the paucity losses over the past sev- 
eral years. 

The deduction for interest allowable banks is, basically, 
the same that allowed other taxpayers, except the case 
interest received, the impact greater, since great portion 
the funds used banks derived from the deposits 
customers which interest may paid. While the debt 
the depositors neither note, mortgage, nor other form 
security, the interest paid thereon allowed deduction for 
Federal income tax purposes. 

There are two instances where banks are given benefit 
the interest deduction not available other taxpayers. the 
case bank reporting the cash basis, interest credited 
the account depositor, but not paid out the year, 
allowable deduction. This would not true the case 
other cash basis taxpayers. Interest deposits, the pro- 
ceeds which are invested tax exempt securities, allowed 
deduction. the case other taxpayers interest paid 
loans for the same purpose not allowable deduction. 
There one further item which may may not classi- 
fied interest paid, but which has the same effect earnings 
interest paid. item the dividend paid certain 
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banks the Reconstruction Finance Corporation preferred 
stock issued the bank that agency. While the taxing 
statutes refer the payment dividends, and the banks pay 
the amount dividends, this the only case where dividends 
preferred stock are allowable deduction. 

The deduction must originally have been allowed the 
theory that costs preferred stock and/or debentures issued 
the RFC should have the same treatment, taxwise, since the 
reason for the issuance thereof was the same; that is, 
strengthen the capital structure, and, therefore, the interest 
paid the debentures being deductible interest, the divi- 
dends the stock should also deductible, either interest 
miscellaneous cost doing business. 


Payments made the FDIC, and payments any other 
corporation for insurance, are deductible the banks their 
assessments are paid. The only variation from normal that 
has occurred these payments arose through the refund, 
the past several years. This caused question what the 
deduction for given year might be. 

This question worked itself out other corporations, 
with the only special provision regarding being included 
the excess profits tax statutes. There is, however, fairly 
unusual provision regard banks which are not members 
the FDIC, but protect their deposits through reserve 
maintained with the state. Payments into these reserves may, 
under certain deductible the bank. This 
Whenever the bank gives its right the return any 
these funds, and forever loses control the monies. 


Conversions 

There another item peculiar banks, which, while does 
not affect the usual bank, nor recur any bank, might 
interest further illustration that banks receive special, 
though not necessarily preferential, treatment under the In- 
ternal Revenue Code. This conversions from 
state national banks, from national state banks. 

the ordinary case, where corporation ceases operate 
under one charter and begins operate under another, there 
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breaking point its position for tax purposes. the 
case bank conversion, however, the Bureau Internal 
Revenue takes the position that the new bank the same in- 
stitution the old bank, and the capital loss and operating 
loss carryovers and carrybacks are not lost with the conversion. 
matter fact, one instance, the Bureau went even 
further and ruled that state bank which continued opera- 
tions under new charter, also issued the state, was 
tinuing entity. 


BANKING DECISIONS 


this department are published each month all the important deci- 
sions the Federal and State Courts mvolving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Co-depositor May Withdraw Funds From 
Savings Account Without Passbook 


Mr. and Mrs. Forbes had joint savings account the 
First Camden National Bank and Trust Company. 1947 
Mr. Forbes withdrew $1,600 without presenting the passbook. 
Four years later Mrs. Forbes brought suit against the bank 
for the amount her husband’s withdrawal. reversing 
the opinion the lower court, reported Banking Law 
Journal 503, the Superior Court New Jersey ruled that 
the wife could not recover from the bank. Since the husband 
joint creditor had the power release the bank’s debt for 
the deposit without consent the wife, had the incidental 
power waive production the passbook. Forbes First 
Camden National Bank and Trust Company, Superior Court 
New Jersey, Appellate Division, 416. The opin- 
ion the court follows: 


BIGELOW, plaintiff and her husband had savings 
account the defendant bank. The signature card shows: 


“We hereby agree the rules and regulations First Camden 
National Bank and Trust Company. 


“This account and all money credited belong 
joint tenants, and will the absolute property the survivor 
us; either, and the survivor draw.” 

Among the rules printed the passbook was, 
“Withdrawal all any part Savings deposit may 
NOTE—For similar decisions see Digest (Fifth Edition) §458. 
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made upon presentation the passbook and the signing with- 
drawal receipt.” 
Below the rules was printed boldface: 


“Important Notice 
“No payments will made unless the check order thereof 
accompanied the passbook the withdrawing depositor.” 


Between December 23, 1946 and September 18, 1947 
husband withdrew from the account $1,600 without presenting the 
passbook. November 1947 the plaintiff appeared the bank 
with the passbook and had entered therein the several payments that 
had been made her husband. She then drew out the balance re- 
maining, $400, besides little interest. 


Four years later, October 24, 1951, plaintiff began her action against 
the bank, alleging the foregoing facts, and also that the passbook had 
always been her possession. She obtained judgment for $1,600, 
the amount her co-depositor’s withdrawals. 


She does not allege that she owned any part the money that 
was paid her husband. But between joint owners savings 
account, there presumption that each owns half interest therein. 
Steinmetz Steinmetz, 130 N.J.Eq. 176, 743 (Ch.1941); Stout 
Sutphen, 182 583, 724 (Ch.1943). that basis, 
plaintiff owned $1,000 the deposit, received $400, and would 
entitled judgment against her husband for $600, with interest 
adjustment. But there seems plausible argument support 
recovery plaintiff larger sum, even against her husband. 


Let consider whether the plaintiff was entitled any judgment 
all against the bank. 


The relation between depositor and bank one creditor and 
debtor, and their rights and liabilities depend upon the contract be- 
tween them. The signature card contains the primary terms the 
agreement, but rules printed the passbook are part the contract. 
Schippers Kempkes, 1042 (Ch.1907), affirmed N.J.Eq. 948, 
1118 (E. A.1907); Cosgrove Provident Institution for Sav- 
ings, 653, 617 (E. 1900). Other statements 
the passbook, which reasonable persons would consider binding, also 
enter into the contract. The defendant bank argues that the “Important 
Notice” not part the contract; that was 
expect the bank make any payments except presentation the 
passbook. seems more than that, and constitute part 
the agreement. The bank also stresses the particular word used the 
rule have quoted and the receipt,” “check 
order.” not, however, consider the choice these words 
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significant. The rights the parties ought not depend fine 
shades meaning. Savings accounts are owned thousands our 
fellow citizens, each whom has signed card much like this one, 
without close study the words printed the card itself the 
rules. The instruments before were drafted the bank and 
ease ambiguity should construed most strongly against it. Moses 
Edward Ellis, Inc., N.J. 315, A.2d 856 (1950); 
Century Indemnity Co., Super 289, A.2d 345 (App.Div.1953) 
take the contract mean that the bank will pay upon presentation 
the passbook and will not pay the book not presented. This 
construction harmonizes with the common understanding the owners 
savings accounts and with our decisions relative gifts savings 
(Ch.1947), affirmed 141 N.J.Eq. 363, 216 (E. A.1948). 


The bank also urges that, even the contract has the meaning 
have indicated, the stipulation that the bank would not pay the 
book were not presented, was inserted for the sole benefit the bank 
and could effectively waived the bank. Brooks Erie County 
Savings Bank, 169 App.Div. 73, 154 N.Y.S. 692 (1915), affirmed 224. 
N.Y. 639, 121 N.E. 857 (Ct.App. 1918). Contra are Mercantile Sav. 
Bank Appler, 151 Md. 571, (Ct.App. 1926) and Davis 
Chittenden Co. Trust Co., 115 Vt. 349, 
Unless the stipulation was clearly intended the parties benefit 
one side only, both parties should considered have interest 
its fulfilment. virtue this agreement depositor might rest 
assured that was careful not lose the passbook, his money 
the account was safe. The provision could not waived the 
unilateral action the 


The bank further urges that waiver the bank and one two 
joint depositors effective. can little doubt but 
between the debtor bank and Mr. and Mrs. Forbes creditors, the 
latter were joint obligees. Their right against the bank was joint and 
not several. See Williston, Contracts, 325. The bank did not owe 
$1,000 Mr. Forbes and $1,000 his wife; owed $2,000 the two 
them. “This account and all money credited belong 
joint tenants.” Now, the general rule that each several 
joint obligees has power discharge the entire claim release, 
accord and satisfaction, the acceptance payment 
one joint creditor, acting without the knowledge consent his co- 
obligee, accepted from the debtor horse and small sum money 
satisfaction the debt; and the court held that the obligation 
both creditors was discharged. like effect are Restatement, Con- 
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tracts, 130; Williston, Contracts, 344; and Annotation 142 A.L.R. 
371. Professor Williston, 317, finds implied agency whereby 
each obligee empowered act for all relation the debt. 

our opinion, payment the bank $1,600, part the debt, 
plaintiff’s husband, operated satisfaction the debt pro tanto; 
just the later payment plaintiff satisfied $400 the debt. The 
power the husband joint obligee release the debt included 
the minor power waive production the passbook; had power 
behalf both obligees accept the money without producing the 
passbook, just had right accept cashier’s check instead 
insisting legal tender. 

There appears still another reason why the judgment must re- 
versed. Although the plaintiff received from the bank November 
1947, detailed statement the account, she does not appear 
have made any objection until July 26, 1951. bank depositor, 
receiving from the bank statement his account, owes the 
bank duty examine the account with reasonable dispatch and with 
reasonable care, and inform the bank any errors discovered therein. 
Pratt Union National Bank, N.J.L. 117, 313 (Sup.Ct.1909) 
affirmed N.J.L. 588, 492 (E. A.1911). And fails 
so, the account will treated account stated. Pannonia 
Building Loan Ass’n. West Side Trust Co., N.J.L. 377, 108 
240 (E. A.1919). true that account may corrected for 
fraud mistake. Wilbur v.Win, N.J.Eq. 278, 103 985 (Ch.1918) 
“Where there omission some item error computation 
the amount item statement account, the duty pay 
the stated sum can avoided party who has assented thereto 
ignorance the omission error, unless justifiable reliance 
the statement account the other party has materially changed his 
position.” Restatement, Contracts, 422. the present case, there 
was fraud and mistake. Mrs. Forbes knew, course, soon 
she glanced the account, that the bank had made payments her 
husband, although had not presented the passbook, for she had not 
let out her possession. failure object strong evidence 
that the account correct and that plaintiff, the time the pay- 
ments her husband, was willing that the bank should pay him the 
money. 


Judgment reversed, with direction that final judgment entered 
for the defendant. 


also conclude that the judgment should reversed and judgment 
final entered favor the defendant. Rules 1:4-9(b); 4:4-6. 
decline unite the conviction that the husband co-depositor 
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the joint savings account possessed the implied authority waive 
for his wife the express contractual provision that withdrawal would 
made from the joint account without the production the passbook. 

induced concur the result the majority opinion be- 
cause believe that the evident circumstances constitute undisputed 
proof account stated. 


Bank’s Income Tax Benefit 
Transferable 


The First National Bank Houston charged off worth- 
less certain uncollectible notes without realizing any tax de- 
duction benefits from the loss incurred. When taxpayer 
acquired the bank’s assets, entered the notes its books 
zero value. Later collected $41,000 the notes but did 
not include this amount income its tax return since its 
predecessor had received tax deduction when the 
notes were charged off. 


The Court Appeals held against taxpayer the 
grounds that federal tax statutes not provide for the trans- 
fer the right exclude from taxable income recovery 
bad debt from which tax benefit was obtained. First 
National Bank Houston Scofield, Collector Internal 
Revenue, United States Court Appeals, Fifth Circuit, 201 
219. The opinion the court follows: 


HOLMES, appellant, First National Bank Houston, 
brought this action against the appellee, Collector Internal Revenue, 
recover allegedly excessive income taxes paid for the year 1944. 
The appellant, hereinafter referred the taxpayer, was organized 
and began business 1933. During the years 1931 1935, the tax- 
payer’s predecessor, First National Bank Houston, charged off 
worthless bad debts certain securities without realizing any tax benefit 
therefrom. Amid various transactions over the years, these securities 
were acquired the taxpayer from predecessor zero value; and 
1944 the taxpayer collected $41,148.96 some the notes. The 
question presented this appeal whether, under Section 22(b) (12) 
the Internal Revenue Code, this sum should excluded from the 
taxpayer’s taxable income. 


a 
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These are two banking corporations with similar but different names, 
and they must not confused. One was organized 1866 and dis- 
solved 1942, which may referred the old bank; the other 
was organized 1933 and still going concern, which may referred 
the new bank. many respects, the new bank was the suc- 
cessor the old, but was not the same legal entity its predecessor; 
was not intended the same bank; its creation and maintenance 
separate organization had substantial business motivation and 
was followed separate and distinct business activities. For period 
eight years, from 1933 1941, both banks filed separate 
tax returns, each reporting during each year its own 
actions. They had separate and distinct functions; each fulfilled 
purpose envisioned its organizers and dictated cogent business 
reasons. the circumtances and under the law, the two banks were 
separate and distinct entities for tax purposes. 


Section 22(b) (12) the Internal Revenue Code not applicable 
this case because the recovery-exclusion definition therein restricted 
recoveries bad debts, the charge-off which did not result 
reduction the taxpayer’s tax. The charge-offs this case were made 
the taxpayer’s predecessor, which thereby obtained the statutory 
right the deduction for bad debts subsequently collected. The right 
not transferable. Since the statute does not provide for the transfer 
the right the deduction for charged-off bad debts, the taxpayer 
cannot obtain that right from its predecessor, which sustained the loss. 
New Colonial Ice Co. Helvering, 292 U.S. 435, 440-441, S.Ct. 788, 
L.Ed. 1348; Brandon Corp. Commissioner, Cir., F.2d 762; 
Weber Flour Mills Co. Commissioner, Cir., F.2d 764; Jones 
Noble Drilling Co., Cir., 135 F.2d 721, 724-725. 


From 1933 through 1941, both the old bank and the new conducted 
separate businesses: the old, the business liquidating its affairs; the 
new, general banking business. During that period, does not appear 
that the old bank and the new considered themselves one and the 
same institution; neither had control over the other; the arrangements 
served proper business ends; and, the advantages incident thereto 
having been reaped, the taxpayer cannot avoid the proper tax conse- 
quences what was done. New Colonial Ice Co. Helvering, supra, 
292 US. page 441, S.Ct. 788, L.Ed. 1348. Commissioner 
Moline Properties, Inc., Cir., F.2d 388, 389, this court said that 
the tendency not ignore the corporate entity unless used 
defraud the law; but, having chosen the corporate form conduct their 
affairs, natural persons must accept the tax disadvantages the plan. 
affirming this doctrine, the Supreme Court said, 319 U.S. 436, 438- 
439, S.Ct. 1132, 1134, L.Ed. 1499, that the doctrine corporate 
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fills useful purpose business life; and, “so long purpose 
the equivalent business activity followed the carrying 
business the corporation, the corporation remains separate 
taxable entity.” 


The right exclusion from gross income and exemption from taxation 
items attributable the recovery bad debt, the extent the 
amount the tax benefit not derived therefrom, matter legis- 
lative grace that may claimed only the taxpayer which accrues. 
determining the beneficiaries the right, corporate entities may 
not disregarded. the case bar, there effort tax either 
creditors stockholders. What being taxed the income realized 
1944 the appellant conducting its business. Accordingly, the 
judgment apealed from affirmed. 

Affirmed. 


Bank’s Demand for Additional Margin 
Must Actually Reach Borrower Before 
Collateral Can Sold 


June 25, 1950, the date the Korean War began, the 
Bank Athens Company held collateral various 
loans 1,000 shares stock belonging plaintiff. Under the 
terms the notes plaintiff agreed provide additional secu- 
rity upon demand the bank. June the security 
market was dropping sharply the bank telegraphed the plain- 
tiff that additional margin must supplied noon. The 
telegram was misdirected that plaintiff didn’t receive 
until after the bank had sold all the shares held collateral. 


Plaintiff brought suit claiming the sale was unauthorized 
and the Supreme Court New York ruled against the bank. 
the terms the pledge agreement the bank had agreed 
sell the shares only the plaintiff failed supply addi- 
tional security after the bank had demanded it. Since the 
telegram had not actually reached plaintiff time the neces- 
sary demand had not been made before the shares were sold. 


Phillips Bank Athens Trust Company, Supreme Court 


NOTE—For similar decisions see Digest (Fifth Edition) §1284. 
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New York, 119 N.Y.S.2d 47. Part the opinion 
follows: 


WASSERVOGEL, Special Referee—This action for damages 
for breach contract pledge and for conversion, wherein plaintiff 
contends that the defendant wrongfully sold 1,000 shares common 
stock Willys-Overland Motors, Inc, which were held defendant 
collateral for loans made the plaintiff. 

The facts involved herein are undisputed and were incorporated 
counsel for the respective parties “stipulation facts.” This 
stipulation was submitted counsel together with the pleadings with 
the intent that they accorded the same force and effect docu- 
mentary evidence and testimony witnesses, such evidence and 
testimony had been adduced upon the trial the action. The relevant 
facts are substantially follows: 


Between June 1948, and May 11, 1950, the defendant made four 
separate loans plaintiff, who executed and delivered defendant 
four demand notes. The first note contains the following provision with 
respect defendant’s right sale: 


“The undersigned hereby agrees deposit with the Trust 
Company such aditional collateral security may from time 
time demanded 


“Upon the non-payment this note upon demand upon 
non-payment interest this upon the non-performance 
any the agreements this note the undersigned, the whole 
any part any all the aforesaid obligations liabilities 
the undersigned shall mature the election the Trust Com- 
pany upon demand presentation thereof for payment, and 
any such events the Trust Company shall have the right 
sell the whole any part the property hereinabove spe- 
cifically described any time without demand, advertise- 
ment notice, which are hereby 


Each the subsequent three notes provides that: 


“The agrees that, any 
time the Security for any all the Liabilities shall unsatis- 
factory the Trust Company, upon the demand the Trust 
company any time from time time, the undersigned will 
funish promptly such further Security make such payment 
account will satisfactory the Trust Company, and the 
undersigned fails furnish such security make such pay- 
ments any all the Liabilities shall become and due 
and payable forthwith ..: The Trust Company, upon default 
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payment, furnishing Security otherwise, may sell cause 
sold all any the Security, without demand per- 
formance notice intention sell the time and place 


Sunday, June 25, 1950, the Korean conflict was commenced 
the invading forces. result, security market valuations dropped 
sharply. June 27, 1950, the balance due defendant from plaintiff 
the four notes was $7,739.45. this time, the collateral security 
pledged plaintiff, including the 1,000 shares Willys-Overland, 
Inc., common stock, amounted approximately $10,558. 


10:25 the morning June 27, 1950, the defendant filed tele- 
gram with Western Union Telegraph Company addressed 
his home West 107th Street, New York City, advising him 
that required additional $1500 margin his “security loan before 
The telegram was misdirected the telegraph com- 
pany and was not delivered plaintiff’s residence until about 2:30 p.m. 
the afternoon. Plaintiff actually saw the wire for the first time 
about 5:00 However, prior the delivery the telegram 
residence, approximately 1:30 p.m. the defendant placed 
order for sale plaintiff’s 1,000 shares common stock Willys- 
Overland, Inc. Nine hundred shares said stock were sold 
per share and the remaining one hundred shares per share. The 
net proceeds the sale (after deductions $134.54 for commissions 
and taxes), amounting $5,252.92, were applied the defendant 
reduction plaintiff’s loans. 


During the forenoon June 28, 1950, plaintiff advised defendant’s 
Security Department that would bring the additional amount 
money previously requested defendant. being informed that his 
stock had been sold the previous day, plaintiff objected the sale 
unauthorized. Thereafter, the instant action was commenced. 


contention that under the provisions the notes, the 
defendant, pledgee, was obliged give him actual notice deposit 
additional security and reasonable opportunity comply therewith 
before could lawfully sell the collateral held. Defendant contends, 
however, that notice whatsoever plaintiff was required prior 
the sale the collateral securities. 


The general rule between pledgor and pledgee regard 
giving notice the time and place selling the pledged property sub- 
ject such other different agreement relating thereto may made 
them. They may agree upon prescribed notice dispense with 
any notice. Such agreement may express may found the 
surrounding circumstances the course dealing between the 
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parties, Smith Craig, 211 N.Y. 456, 461, 105 N.E. 798, 799. any 
event the instant action necessary only look the language 
the notes order determine the agreement between 
and the defendant-pledgee. 


legal precedent has been found the Court nor has counsel for 
either party brought the Court’s attention case wherein the phrase- 
ology the demand notes issue has been litigated interpreted 
the courts this State. Both litigants concede that the terms the 
notes themselves govern the rights and liabilities the parties. These 
notes constitute the contract between them and define their duties and /or 
obligations. The notes, however, also create pledge agreement, where- 
plaintiff retained legal right the restoration stock pledged 
security upon payment the debt. The provisions the notes, 
heretofore set forth, gave the defendant the right sell such stock with- 
out notice plaintiff, only upon either two conditions, namely, that 
(1) plaintiff defaulted payment the notes upon demand therefor, 
(2) plaintiff wpon demand, failed furnish additional security. 
the event the occurrence either contingency, defendant-pledgee 
could then legally dispose the stock without further notice the 
plaintiff-pledgor. Nevertheless, noted that demand for pay- 
ment security and subsequent default plaintiff meet such de- 
mand are conditions precedent legal authority dispose 
the stock sale. 


has been well established that pledge must give actual notice 
demand for additional margin security the pledgor, Strong 
National Mechanics’ Banking Association, N.Y. 718, 720; Gillett 
Whiting, 120 N.Y. 402, 403, N.E. 790. necessarily follows that 
the mere transmission the demand and notice mail telegraph 
insufficient the pledgor never receives it. Reasonable efforts com- 
municate with the pledgor will not, the opinion the Court, dispense 
with the necessity actual notice. 

the instant action, the telegraphic demand for additional se- 
curity $1,500 was not delivered plaintiff’s residence until 2:30 
heretofore stated, hour previously thereto, the defendant had 
sold the 1,000 shares stock, which brought net $5,252.92 against 
demand for $1,500 margin. Thus, even plaintiff had received the 
telegraphic demand when was delivered, would, any event, 
have been too late prevent the sale his stock. Under these cir- 
cumstances, therefore, have reached the conclusion that the defend- 
ant, failing give plaintiff actual notice demand for additional 
security, had legal sell pledged stock 
27, 1950. 
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High Federal Court Defines Liability 
Bank Trustee Under Bondholders 
Trust Indenture 


Prudence Company, Inc., owned large number real es- 
tate mortgages which sold Prudence-Bonds Corp. for ne- 
gotiable bonds issued the latter company. These bonds were 
sold the public under trust indenture with State Street 
Trust Company under which Prudence Company, Inc., guar- 


-anteed the payment the bonds. The Prudence-Bonds Corp. 


became insolvent and the bonds went into default. However, 
the trustee under the indenture did not enforce the guarantee 
Prudence Company, Inc., for eighteen month while 
that company remained solvent and could have performed the 
guaranty. 


suit surcharge the bank account the loss the 
bank contended that was excused the following 
the trust indenture “nor shall the Trustee required take 
notice any default, default,’ hereunder, and 
may, for all purposes conclusively assume that there has been 
default, ‘event default,’ hereunder, “nor shall the 
Trustee take any action respect any default ‘event 
unless requested take action” the bondholders, 
and unless indemnified them. 

The court ruled that since the bank had received notice 
default from the bondholders was absolved liability. 
However, the dissenting judge was vehement his disapproval 
the decision: 

“To call prostitute virgin would, think, more 
strange than permit the trust company here successfully 
avoid one its major fiduciary obligations and yet call itself 
‘trustee.’ 


excerpts from the most interesting decision 
the court Prudence-Bonds Corp. al. State Street Trust 


NOTE—For similar decisions see Digest (Fifth Edition) 521. 
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Co. al., United States Court Appeals, Second Circuit, 
202 555 are follows: 
Before SWAN, Chief Judge, HAND and FRANK, Circuit Judges. 


HAND, J.—This appeal Prudence-Bonds Corporation 
(which shall call the New Company), from the order court 
207, passing the account the State Street Trust Company (which 
shall call the trustee three mortgages, pledged se- 
cure the “Tenth Series” negotiable bonds, issued the original 
Prudence-Bonds Corporation (which shall call the Debtor). De- 
cember 1951, dismissed the appeal the ground that had 
jurisdiction over attempted surcharge the New Company the 
account the Trustee; the New Company has asked for rehearing 
and the appeal has been reheard both argument and briefs. Although 
Judge Inch’s opinion the District Court, 101 Supp. 729 states the 
facts detail, will make our discussion clearer, give renewed 
outline them. Prudence Company, Inc. (which shall call the Guar- 
antor) owned large number real estate mortgages, and sold them 
the Debtor exchange for ten more “series” negotiable bonds 
issued the Debtor. security for the tenth these “series” the 
Debtor and the Trustee entered into contract (which shall call the 
which the Debtor assigned the Trustee three these 
mortgages, which with other property constituted trust res. The Guar- 
antor was not party the Indenture, but the same time executed 
collateral agreement with the Trustee (which shall call the Primary 
Guaranty), guaranteeing payment the “Tenth Series” bonds, princi- 
pal and interest, they fell due. was one the Debtor’s covenants 
the Indenture that the Guarantor would also deposit guaranty with 
the Trustee that the principal any mortgages assigned the 
Debtor should paid the mortgagors within eighteen months after 
fell due, and that the interest should paid when due. The Inden- 
ture, including the Primary Guaranty was executed May 1927; and 
the 27th July, 1928, the Guarantor deposited with the Trustee 
guaranty (which shall call the Secondary Guaranty) the payment, 
aforesaid, any mortgages held security. The mortgagors one 
the three mortgages that were part the res, defaulted the pay- 
ment its principal, and the default continued for more than eighteen 
months, during which period the Guarantor was solvent and could have 
performed the Secondary Guaranty. The Trustee filed its account 
the reorganization proceeding bar and prayed the court settle the 
account and discharge from further liability. The New Company 
which had succeeded all the rights reorganization trustee, sur- 
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charged the account with the loss the defaulted mortgage, the Guar- 
antor having itself become insolvent shortly after the Debtor. 

should have doubt that the Indenture excused the Trustee, 
the question arose upon ordinary contract between and the bond- 
holders themselves. That, however, was not the case, for the contract 
bound them only through these words incorporated each bond: “Refer- 
ence hereby made said Trust Agreement for the rights and reme- 
dies the Trustee and the respective holders said Prudence-Bonds, 
the rights the corporation and the terms and conditions under which 
said bonds are secured, issued and guaranteed, and the holder hereof 
bound thereby.” The duty care for the and the realization 
claims which the trustee holds are indeed inherent the rela- 
tion; and, although provisions are valid that exculpate trustee for neg- 
lect such duties, long that not due “reckless indifference,” 
they are “strictly that phrase means that nothing may 
implied which not literally expressed, the Indenture did not protect 
the Trustee, for exculpatory provisions nowhere actually mention the 
Secondary Guaranty. That not, however, the meaning this canon; 
although they were used statute, the often quoted words Holmes, 
apply with even greater force contract: “The major premise the 
conclusion expressed statute, the change policy that induces the 
enactment, may not set out terms, but not adequate dis- 
charge duty for courts say: see what you are driving at, but 
you have not said it, and shall impossible 
lay down any postulates for “strict construction” for ordinary 
“construction.” When parties have not explicitly covered the occasion 
which has arisen, court will always strive ascertain whether their 
disclosed purpose does not demand more inclusive And 
their “intent” can understand nothing else than how they would have 
disposed the occasion had they been faced with the 
There hazard about doing that; but inevitable the purpose 
not often defeated and all courts more less. When 
say that will adopt “strict construction,” mean that will 
press with unusual persistence the doubts that cannot but inhere the 
function anyway, and that will satisfied with extension the 
literal meaning unless satisfies every logical compunction. the case 
bar have stated best can those considerations that have re- 


174, Restatement Trusts. 


177, Restatement Trusts. 

Johnson United States, Cir., 163 30, 32, 1194. 

Leschen Sons Rope Co. Mayflower Co., Cir., 173 855, 857, 


Seed Co. Kokusai, Kaisa, F.2d 17, 20: Pritchard Ine. Cir., 
147 F.2d 942, 
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moved any doubt our minds that the parties meant complete 
immunity the Trustee for any nonfeasance suing either the mort- 
gagors the Guarantor. 


Perhaps ought not permissible issue bonds, secured in- 
dentures that contain such provisions for immunity. That depends upon 
how much care and attention those who buy the bonds expect from such 
trustees. not see how possible pass that question the 
abstract; were guess, should say that they expect very little, 
though they expect action which will positively impair their in- 
terests. Besides, whatever may have been the proper duties impose 
the outset, far are aware indentures containing such clauses 
have been uniform the present time; and any abuses that they 
have permitted have neither induced legislatures intervene, nor courts 
make exception. Save for the stricter canon which have men- 
tioned, bondholders, like others who accept written contract, have been 
charged with notice all that contains, whether they read not. 
may that time courts will take more protective view, though 
obviously there are two sides the question; but seems that 
custom that has secured such long recognition should left for correc- 
tion legislative inquiry and action. 

Order affirmed. 


FRANK, Circuit Judge (dissenting) 


agree that (contrary our original opinion this appeal) the 
district court had jurisdiction. But disagree with colleagues’ de- 
cision the merits. illuminate reasons for dissenting, shall 
first state briefly the following salient facts: 


(1) The debtor company was affiliate creature the 
same company that controlled) Prudence Company, Inc., the sponsor 
all the many Prudence-Bonds bonds, which the sponsor 
sold investors. (2) The sponsors’ guaranty payment the 
securities deposited with the trustee for the benefit the bond- 
holders (the guaranty colleagues call the “Secondary Guaranty”) 
expressly recites that the sponsor, having acquired them, “is 
arranging sell and deliver all said and 
order induce the purchase has agreed make 
that guaranty. thus obvious that the sponsor, selling these 
bonds the public, used the Secondary Guaranty inducement; 
the ample solvency the sponsor that time gave that guaranty 
major (3) The principal mortgage deposited with the 
State Street Trust Company, the trustee the series before here, 
was the Guyon mortgage. constituted 85% value the deposited 


See, infra, Point II, for further discussion. 
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securities the Trust Fund. This Guyon mortgage was continuously 
default, principal, beginning May 1930. From that time on, 
the trustee was keenly aware that default, appears from many 
letters, calling attention it, written the trustee its counsel 
the debtor the guarantor. (4) The so-called Secondary Guaranty 
provided that the guarantor would pay the principal such defaulted 
mortgage within eighteen The eighteen months expired 
November 1931. Since the guarantor was solvent then, and for several 
years thereafter, the bondholders (the beneficiaries the trust) would 
have been paid full, the trustee had sued the guarantor with reason- 
able promptness. (5) But the trustee—which does not and could not 
possibly argue that overlooked the default, and which has reported 
reason for its conduct—deliberately, with “reckless indifference the 
interest the beneficiaries the chose take action against 
the guarantor until the guarantor’s bankruptcy, some three years later, 
1935. (6) consequence, the bondholders suffered huge loss. 
(7) There was way which any bondholder could have known, 
and bondholder fact did know, the default the Guyon mort- 
gage, the resultant liability the guarantor, until after the 
guarantor’s bankruptcy 1935. Accordingly, until then—when was 
too late—none the bondholders could possibly have demanded that 
the trustee sue the guarantor the Secondary Guaranty.* 

The trustee, nevertheless, denies liability. Its defense may sum- 
marized thus: 


true that alone could enforce the guaranty since, 
express terms, ran only us, trustee, for the benefit the 
bondholders. maintain, however, that were but custodians 
this guaranty, with obligation whatever enforce it, although 
well aware the happening facts rendering the guarantor liable, 
because had merely power sue the guarantor happened 
feel like it, unless were requested act bondholders. 
Practically, course, this idea request from bondholders made 
sense, for the bondholders could have information the guar- 
antor’s default unless we, with knowledge it, happened feel 
like advising them it. But did not happen feel that way. 


guaranty provides that “The Guarantor hereby agrees guarantee and 
does hereby unconditionally guarantee the payment interest accruing 
securities now any future time deposited the Trust Fund, under and pursuant 
Article Section paragraph (a), (b) and (c) said Trust Agreement, when 
due and payable, and also guarantees the payment the principal thereof within 
months after the same shall have become due according their respective 

infra, for discussion the Restatement Trusts. 


bondholders would Jearn promptly default the so-called Primary Guaranty, 
pay the bonds themselves when default. But such default 
occurred until 1935. 
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Simply not telling them fact which knew but which 
knew they did not know, and that way arranging that they 
could not ask act, were able, without liability, engage 
what would otherwise have been complete disregard our duty 
had duty inform the bondholders. Why? 
Because, although were boldly named the bonds and the in- 
denture ‘Trustee,’ assert that careful reading the indenture 
reveals that had been thus immunized from liability for not 
acting trustee with respect this guaranty. For, although 
clause expressly states, contend clear that, piecing 
several the clauses and relying implication, our inaction this 
guaranty gave rise liability our 


colleagues sustain this defense. arriving their decision, 
they use much ingenuity interpreting ambiguous provisions the 
indenture, with think) marked generosity the trustee—which 
(unlike the bondholders) had studied and agreed those provisions 
before any bonds were issued and sold. colleagues say that “the 
trustee meant obtain general immunity from any liability for non- 
feasance.” Had that been the intention, the matter would not have 
been left implication, but the indenture would have provided, 
many trust indentures do, that the trustee should not liable “except 
for its own wilful default,” the 


Even had, the trustee here would have been liable, think. 
For well settled that even such clause cannot exempt trustee 
from liability for inaction which amounts “reckless indifference the 
interest the beneficiaries.” Thus the Restatement Trusts (cited 
colleagues) says, Section 177, “The trustee under duty 
the beneficiary take reasonable steps realize claims which 
holds trust,” and, Section 222(2), provision the trust in- 
strument not effective relieve the trustee liability for breach 
trust committed with reckless indifference the interest 
the beneficiary. Comment Section 272 states that exculpating 
provisions “are strictly construed, and the trustee relieved liability 
only the extent which clearly provided that shall ex- 
cused”; and Comment says that “contrary public policy give 
effect to” provision purporting exculpate trustee from “breaches 
trust committed with reckless indifference.” Scott, Trusts (1939) 


See discussion, Point infra. 


use quotation marks does not mean that literally quoting the trustee. 
paraphrasing its arguments. 

New England Trust Co. Paine, 317 Mass. 542, 548-551, N.E.2d 263, 
158 A.L.R. 262; Milbank Littlefield, Inc., 310 Mass. 55, 62, 833; 
Peterson Hopson, 306 Mass. 597, 608-610, 140, Digney 
226 Mass. 335, 115 N.E. 424: Warren Pazolt, 203 Mass. 328, 347, 
N.E.2d 381. 
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accord; see Sections 222.2 and 222.3. The Massachusetts court, whose 
decisions are applicable the liability the trustee under this Massa- 
chusetts instrument, recently cited with approval the statements 
Scott and The indicating their peculiar relevance the 


Here, absent any explanation, surely the trustee’s deliberate neglect 
sue the guarantor adds “reckless indifference.” Yet although 
the express wording the exculpatory clauses here much narrower 
than “wilful default,” colleagues, solely implication, construe those 
narrower clauses intended accord the trustee wider immunity 
which, without saying why, colleagues hold valid. They confer 
absolution this trustee reading into the exculpatory clause 
which they principally rely implied reference the Secondary 
Guaranty. Their reasoning relates the following: Throughout the 
indenture (literally more than hundred times) there are references 
the “Trust Fund”; each instance the initial letters those words 
are thus capitalized. the opening recitals the indenture, said 
that “Trust Fund” has been established “as provided Article 
Article bears the caption, “Concerning the Trust Fund.” 
And Section Article captioned “Contents Trust Fund,” sets 
forth with precision the several kinds securities, delivered 
the trustee, which “said Trust Fund shall consist.” Section 
Article mentions specifically the instruments which must accompany 
the securities described Section included those instruments are 
fire insurance and title policies. Significantly, the Secondary Guaranty 
not mentioned anywhere Section Section Nevertheless, 
colleagues concededly base their decision the proposition that the 
promise that Guaranty was part the Trust Fund “in precisely the 
same sense” were the “promises the policies fire and title 
insurance, mentioned Article Section this court held 
the exact opposite earlier Prudence-Bond decision, President and 
Directors Manhattan Co. Kelby, Cir., 147 F.2d 465, 


shall, however, postpone (and kennel Point this opinion) 
detailed criticisms colleagues’ interpretations the several 


New England Trust Co. Paine, 317 Mass. 542, 550, 551, 263, 158 
A.L.R. 262. 

See also Posner, Liability the Trustee under the Corporate Indenture, Harv.L.Rev. 
(1928) 198, 244-245; 131-132. 

Minn.L.Rev. (1935) 210, 215: “Where the trustee corporation that holds 
itself out peculiarly well qualified assume the duties the trust relationship, 
will probably held higher standard care than would required 
dividual.” See also Shinn, Exoneration Clauses Trust Instruments, Yale LJ. 
359, 374-376. 


This case will discussed Point II, infra. 
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clauses the indenture, because think that, even those detailed 
criticisms are unfounded, colleagues’ ultimate conclusion cannot stand 
up. For, when they get all through their discussion particular clauses, 
colleagues candidly acknowledge (1) that the instrument contains 
plain words, blanket provision, relieving the trustee liability 
for not enforcing this guaranty and (2) that any provision exculpating 
trustee must “strictly construed.” believe, then, that will 
suffice justify this dissent can expose (as think can) grave 


faults colleagues’ avowed method “strictly” construing such 


provision. 

They maintain (a) that the correct method interpreting contract 
the same that used interpreting statute, and (b) that, there- 
fore, construing this trust agreement, the intent the parties—whose 
words admittedly did not explicitly exculpate the trustee from liability 
the Secondary Guaranty—must learned not ascertaining 
what the parties actually intended but answering the question 
how they would have dealt with this problem, which they never did 
consider, they had thought when drafting the agreement. 
these assertions reply thus: 


One may doubt—indeed many have doubted—whether all the guides 
the interpretation statutes serve adequately aids the in- 
terpretation doubt stems from the obvious dif- 
ference between the intention legislature and the intention parties 
agreement: The legislature composed many persons; seldom 
all them know understand the words bill which becomes 
statute; such knowledge often confined some members com- 
Wigmore expressed scepticism concerning “the conventional 
assumption that there legislative will Senator once said 
tax measure that “even Senators who have worked upon the bill 
for months not understand and another Senator remarked that 
“there are many sections the bill which almost humanly impossible 
has interestingly differentiated “private” writings (such contracts, 
deeds and wills) and “public” writings (such statutes, constitutions 
and treaties). All the “public” genus “are alike that commonly 
they are formulated group other than the group whose acts make 


See, g., Silving, Plea For Law Interpretation, Pa.L.Rev. (1950) 
99, 505. 

This true despite the fact that contract sometimes considered sort “private 
made the parties binding them, which see, g., Lawson, The Rational 
Strength English Law (1951) 56-57; The French Civil Code, Art. 1134. 

See, g., Wigmore, The Judicial Function, Editorial Preface Science Legal 
Wigmore, loc. cit. 

Eisenstein, Some Iconoclastic Reflections Tax Administration, Harv.L.Rev. 
(1945) 477, 519, note 240. 
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them binding.” They “are not couched words which were chosen 
those whose assent gives them validity, but are language selected 
other persons whose guiding purposes are often wholly unknown and 
unapproved those whose assent makes them that 
account, even the most liberal those judges who rely “legislative 
history” rather severely restrict the background the courts may explore 
get the legislative “intent.” As, however, the persons who prepare 
and sign contract are (unlike the members the legislature) definitely 
ascertainable, easier determine their intent. The courts therefore 
usually accord themselves wide latitude pursuing what may 
dubbed the “contractual 


Consequently, although the ancient (Aristotelian) 
sider how the legislature would have legislated the legislators had 
thought the often been applied construing statutes 
courts this country and elsewhere, this precept cannot em- 
ployed safely, think, construing contract—when one seeks 
discover what the parties really intended. With reference contracts, 
such precept has come recognized nothing but fiction used 
sugar-coat the fact that the court, entirely without regard the 
parties’ intention, imposing them (or one them) obligation 
based considerations public policy, e., the court’s notion 
justice, decent, socially desirable conduct. True, one time, under 
the spell the notion that nothing but the will the parties could 
determine their rights and duties, the courts, when thus importing 
into contract pretended provision not there found, did the 
alleged ground that the parties would have said they had thought 
it. But recent years, many courts (including this court) and the 
leading commentators have spurned that have insisted 
that, reality, the court such circumstances inserts the contract 
“what the court thinks the parties ought have agreed, the basis 
what fair and reasonable, not what individuals they might have 
agreed,” because what they would have said but the 
judicially inserted provision now acknowledged have been “invented 
the court” because “justice have declared several 


Powell, Construction Written Instruments, Ind.L.J. (1939) 199, 204-206. 

See, g., Corbin, Contracts (1951) 536, 537, 549, 555; Powell, loc. cit. 231-233. 
Aristotle, Nicomachean Ethics, Bk. Ch. 10, quoted Usatorre Victoria, 
Cir., 172 F.2d note 12. 

The cases cited colleagues, with one exception, not voice the old fiction. 
The one exception, Rudy-Patrick Seed Co. Kokusai, etc., Kaisha, Cir., F.2d 
17, 20, contains dictum which directly contrary statements this court’s sub- 
sequent opinions cited note 19, infra. 

Fibrosd Spolka Akcyjna Fairbairn Lawson Combe Barbour, Ltd. 
70, 71. 

Denny, Mott Dickson, Ltd. James Fraser Co., Ltd. [1944] 265, 275. 
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and Corbin have stated.** repeat that the 
fictitious “intention” such cases derives from judicial notions 
policy, fairness, justice. is, writes Williston, “better drop 
any talk about the intention the parties where they express none, 
and rest [such their fairness—a quite sufficient 


follows, think, that (as pretty plainly appears from the last 
part their opinion) colleagues base their decision not what the 
parties really meant their words but what colleagues, 
matter policy, regard fair, just, socially desirable result. 
that result—that policy—I not agree. cannot believe that, dis- 
regarding the actual intent the parties, foster decent, socially de- 
sirable, conduct when hold (as colleagues do) the following: 


(1) The trustee, not bringing timely suit the guaranty, 
has cost the beneficiaries the trust, the bondholders, least some 
$400,000. 


(2) Nevertheless, the trustee not liable for this loss. Why? 
Solely because (so colleagues say) bondholder-beneficiary notified 
the trustee the guarantor’s default—despite the undeniable and un- 
denied fact that bondholder knew could have known it, and the 
trustee, well aware it, did not advise the bondholders the default. 


mind, such decision most regrettable. debases the 
noble word “trustee,” allows become tricky decoy catch 
and injure innocent investors. “There’s equity stirring,” think, 
such judicial another Prudence-Bonds case, involving 
identically-worded trust indenture, replied the trustee’s asserted 
interpretation different provision the instrument, that con- 
strue “would impute the Corporation [the and the 
Bank trustee} intention which verges dishonesty, and 
therefore interpretation not adopted unless (as not the 
case here) other Much the same can and should 
said the instant case. 


Products Co. Rokeach Sons, 124 F.2d 147; United States 
Forness. Cir., 125 F.2d 928, note 25; Kulukundis Shipping Co. Amtorg Trading 
Corp., Cir., 126 F.2d 978, 990-991; Beidler Bookmyer Universal Insurance 
F.2d 828, 829-830; Guttman Central Co., Cir., 189 F.2d 927, 
929, 1066; cf. Martin Campanaro, Cir., 156 F.2d 126, 130 note 
Sperbeck Burbank Co., Inc., Cir., 190 F.2d 449, 451. 

Williston, Contracts (Rev.ed. 1932) 806, 825, 896, cf. 615. 

See, Corbin, Contracts (1951) 550, 561, 565, 622, 632, 653, 654, 1331. 

Thus “many so-called contractual obligations may viewed some extent quasi- 
contractual”; Sperbeck Burbank Co., Inc., Cir., 190 F.2d 449, 451; Martin 
Campanaro, Cir., 156 F.2d 126, 127, 130. 

Shakespeare, Henry IV, Act II, scene Phelps. Falstaff and Equity 
10ff. Cf. Isaiah 59:14. 


President and Directors Manhattan Co. Kelby, Cir., 147 F.2d 465 page 470. 
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Loan Controlled Corporation 
Violation Statute Limiting Loans 
Single Borrower 


The attorney general Iowa has ruled that Iowa state 
bank which has loaned the maximum amount permitted law 
single borrower may nevertheless make additional loans 
corporations controlled the borrower. 

The attorney general found that the word “corporation” 
was not read implication into the statute which pro- 
vides that the liabilities single debtor should include the 
debts company firm which the debtor member. 
Opinions the Attorney General, Iowa, September 25, 1952. 

The decision probably correct interpretation the 
statute which will probably amended. 


National Bank Could Acquire Stock Only 
Investment 


When the Banking Law 1933 required Merchants 
National Bank Mobile sell stock packing company 
which had indirectly acquired, Merchants entered the stock 
its books asset and waited for rise the market 
sell. Six years later sold the stock loss $41,000 and 
deducted this “ordinary loss” its 1943 income tax 
return. holding that this was not ordinary loss but 
long term capital loss, the Tax Court and the Court Ap- 
peals said the bank could have held this stock only in- 
vestment since the Banking Act forbids national banks 
“engage the business” buying and selling stocks. Mer- 
chants National Bank Mobile Commissioner Internal 
Revenue, United States Court Appeals, Fifth Circuit, 199 
657. Part the opinion the Court Appeals 
follows: 


NOTE—For similar decisions see Digest (Fifth Edition, §907. 
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1943 deficiency arose follows: Petitioner 
national bank. 1934, owned all the stock Merchants Securities 
Corporation, which dealt securities. the Banking Act 1933, 
US.C.A. 377, prohibited such affiliation after June 16, 1934, liquida- 
tion the Securities Corporation was begun May 19, 1934, the bank 
acting liquidating trustee. 

The Securities Corporation owned all the capital stock Dorgan- 
McPhillips Packing Corporation, which held for sale the ordinary 
course its business. When liquidation the Securities Company 
completed March 31, 1937, the market value the Packing Company 
stock was quite low. effort avoid taking loss the stock, and 
being unnecessary sell that time pay the Securities Com- 
pany’s debts, the bank owner the Securities Company, surplus 
asset took over the stock and held for eventual sale but awaiting 
more favorable market. The bank entered the stock its books 
asset March 31, 1937, the then appraised value 
the stock until 1943, when sold for $2,380.65, thus incurring 
loss $41,389.52, which the bank deducted its 1943 return 
“ordinary” loss. 


The Commissioner recognized the loss, but held that the stock was 
held the bank capital asset within the meaning section 
117 (a) (1) the Internal Revenue Code, U.S.C.A. 117 (a) (1), 
and the loss therefore long term capital loss, not ordinary loss which 
substantially reduces the deduction which petitioner entitled. The 
Commissioner entered deficiency assessment for the difference, which 
the Tax Court sustained, and its decision here for review. 


Although under 24, may have been permissible for 
the bank acquire the Packing Company stock “investment,” 
national banks are forbidden law “engage the business” selling 
stocks. U.S.C.A. 378. The bank therefore could not have lawfully 
acquired the Packing Company stock “primarily” for sale the ordinary 
course its business, but could only acquire “investment” 
pursuant U.S.C.A. 24. Moreover, there evidence that the 
bank made any effort sell the stock between 1937 and 1943, nor that 
held the stock “primarily” for sale. the contrary, appears that 
the bank continued hold the stock for six years, awaiting im- 
provement its market value, which persuasively indicates that peti- 
tioner regarded the stock capital investment, not property held 
primarily for sale the ordinary course the bank’s business. The 
Tax Court correctly sustained the Commissioner holding that the 
loss question was capital loss, rather than “ordinary” 


The bank rests its contention that this was ordinary loss upon 
earlier ruling by.a dated September 1943, con- 
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tained letter national bank Boston, which had acquired 
corporate stock from commercial affiliate process liquidation 
circumstances similar to, but not identical with, those here presented. 
agree with the Commissioner that the Deputy Commissioner’s pre- 
vious ruling inapplicable here, because factual differences. Even 
the facts were the same, however, the Commisisoner has the power 
overrule modify subordinate’s ruling, even his own, con- 
siders unsound. 


National Bank’s Request for 
Receives 


The First National Bank Allendale, New Jersey had 
for number years considered opening branch Wald- 
wick, J., but was unable because the national 
banking capital requirements for opening such branch. How- 
ever, when the National Banking Act was amended last sum- 
mer reduce the capital requirements the bank was 
position reconsider its proposed branch. Mean- 
while the New Jersey Trust Company, state bank Ridge- 
wood, New Jersey had made application for permission open 
branch Waldwick with the New Jersey Commissioner 
Banking and Insurance. The decision the Commissioner 
denying the application interesting the view taken that 
the oft-quoted rule that the first applicant entitled priority 
does not always apply. The opinion Commissioner Gaffney 
Application the New Jersey Trust Company, decided 
April 1953 follows: 


The North Jersey Trust Company, Ridgewood, New Jersey, seeks 
the approval the Commissioner Banking and Insurance its appli- 
cation establish branch office the Borough Waldwick, Bergen 
County, New Jersey. 


the course investigation have viewed the applicant’s 
office Ridgewood, the locality which its proposed branch office 
would established Waldwick, the office The First National Bank 
Allendale, the principal office the Citizens First National Bank and 
‘Trust Company Ridgewood and its branch which opened soon 
Hohokus. addition have traveled over all the roads connect- 
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ing these locations. Hearings were held the application 
Department December 15th and December 19th, 1952, which 
testimony was taken, exhibits were received evidence, oral arguments 
were made and memoranda filed. The applicant and the objector, The 
First National Bank Allendale, were represented counsel the 
hearings. Thereafter the parties submitted additional memoranda. 


The law that governs J.S.A. 17:9A-20 which reads follows: 


“Branch offices; application, hearing; approval. Before any 
branch office shall established, except those branches 
lished pursuant paragraph (1) subsection section 19, 
the bank savings bank shall file written application the 
department for the commissioner’s approval thereof. If, after 
such investigation hearings, both, the commissioner may 
determine advisable, shall find 

(1) that the bank savings bank has complied with the 
requirements section 19, 
(2) that the interests the public will served 
advantage the establishment such branch office, and 
(3) that conditions the locality which the proposed 
branch office established afford reasonable promise 
successful operation, 
the commissioner shall, within ninety days after the filing 
the application, approve such application.” 


The applicant’s compliance with section unchallenged and 
find that has satisfied the requirements thereof. 

The objector and the applicant apparently agree that the Borough 
Waldwick should have banking office within its borders, particularly 
view its recent rapid development and growth. However, will 
hereinafter appear, each them claims that the bank entitled 
establish branch office there. 

The North Jersey Trust Company filed its application for permission 
open branch Waldwick this office July 1952 after surveys 
its officers and committee its Board Directors had established 
the desirability such action. The directors The First National 
Bank Allendale had considered several occasions, during period 
more than ten years, the possibility having branch Waldwick. 
each instance they were prevented from making application for 
that purpose because the requirement the National Banking Act 
that before doing bank have least $500,000 capital. July 
15, 1952 the National Banking Act was amended remove the 
last mentioned requirement. This put The First National Bank 
Allendale position reconsider the desirability branch office 
Waldwick and August 1952 its counsel wrote letter 
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advising that because the change the Federal statutes his client 
was making survey Waldwick. also requested that decision 
reached the instant application until said investigation was com- 
pleted and had advised the Department his client’s position. 
Under date December 1952 caused notice mailed all 
the interested parties including The First National Bank Allendale, 
advising that the hearing the instant application would held 
this office Monday, December 15, 1952. that notice 
spurred the objector into prompt action for December 13, 1952 
filed application with the Comptroller the Currency for branch 
office Waldwick. Doubtless notice hearing mailed earlier would 
have produced like result. Hence, the date the hearing The 
North Jersey Trust Company’s application was pending before and 
The First National Bank Allendale’s application was pending before 
the Comptroller. 


The site the applicant’s proposed branch office approximately 
one and one-half miles from the objector’s bank Allendale and approxi- 
mately three miles from the applicant’s home office Ridgewood. 


The applicant urges that its deposits and loans municipalities 
located within mile and half radius the proposed branch should 
constitute important factor this matter. states that Allen- 
dale, Saddle River, Waldwick and Hohokus has total deposits 
$1,665,865.13 and total loans $676,539.54; that also has 
substantial deposits Upper Ridgewood which would close the 
proposed branch and that has approximately one million dollars 
deposits Midland Park and Wyckoff parts which are also within 
the one and one-half mile radius. 


The radius used the applicant carries the sphere service the 
proposed bank right the doorstep the objecting bank and within 
short distance the applicant’s principal office. includes Saddle 
River and yet Saddle River the applicant’s deposits are only $140,- 
106.02 whereas the objector’s deposits are $380,190.17. Wyckoff and 
Midland Park may largely disregarded now because decision 
even date granting another application made this applicant 
for branch office Midland Park. The applicant has $1,009,843.02 
deposits and $416,786.29 loans These constitute 
little more than its total deposits and about its total loans. 
Many these accounts will soon tempted transfer the new 
branch the Citizens First National Bank Hohokus. true that 
branch office Waldwick would enable the applicant compete more 
effectively with the Citizens First National Bank for the Hohokus busi- 
ness. also true that from such branch the applicant could service 
some its customers North Ridgewood more satisfactorily. How- 
ever, not regard these considerations controlling. matter 
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fact, although the applicant’s accounts municipalities within the 
above mentioned one and one-half mile radius have significance, this 
circumstance should not given much weight attaches com- 
parison the banking business done Waldwick itself the objector 
and the applicant. 


The First National Bank Allendale relatively small bank 
whose total deposits September 1952 were approxi- 
mately twenty-five years has served most the banking needs the 
Borough Waldwick. August 1952 its deposits Waldwick 
including the municipal account amounted $1,188,172 about 
30% its total deposits and its loans there amounted $405,000 
approximately 25% its total loans. contrast the applicant’s de- 
posits Waldwick, according the memorandum filed its counsel, 
dated January 1953 were $310,415.71 its total deposits approxi- 
mately $15,500,000 about thereof, and its loans there amounted 
$77,566.90 less than its total loans. 


While clear from the record that the interests the public 
would served advantage branch bank Waldwick and that 
the conditions that borough afford reasonable promise successful 
operation, the applicable statutes not permit the establishment 
two branches there. 17:9A-19 Title sec. 36. There- 
fore actually what have decide whether the interests the public 
would served greater advantage the establishment Waldwick 
branch bank the applicant the objector. The fact that the 
applicant state chartered bank and the objector national bank 
cannot affect that decision. The general public, the depositors and 
borrowers both banks, well the stockholders and employees 
concerned, have the right expect that the official treatment 
controversy such here presented will characterized strict 
impartiality. Ordinarily where two applications for branches the 
same community are pending the bank which filed first 
However, not believe that this practice should followed, nor 
the public interest so, where would allow the first filer 
invade the established banking area the second filer, expose the latter 
what might well prove destructive competition and deny 
most the known bank customers the municipality the opportunity 
business more convenient location with the bank that now 
serving them. judgment grant the present application would 
produce just such results. 


have been advised the Chief National Bank Examiner, who acts 
the first instance proceedings this kind, when instituted 
National Banks, that the application The First National Bank 
Allendale for branch Waldwick will to. the.Comp- 
troller the Currency for approval, the instant application denied. 
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decision being made the expectation that the will 
approve and that branch office The First National Bank Allen- 
dale will opened Waldwick the near future. If, for any reason 
the Comptroller does not approve, The North Jersey Trust Company 
may refile its application with this Department. 

The application denied. 


Position Signature Determines 
Capacity Signer 


Section the Negotiable Instruments Act provides 
that “Where signature placed upon the instrument that 
not clear what capacity the person making same intended 
sign, deemed indorser.” Frank and Annie 
Nolan signed promissory note co-makers. Ehrman signed 
the note also, the signature appearing thus: 


For value received, jointly and severally promise pay 


(signature) 
Frank Nolan, Jr. 


(signature) 


Annie Nolan 


(signature Ehrman) 


When the payee sued the note Ehrman said that since 
had not signed the note place designated for maker’s 
signature the Nolans had, was indorser, not co- 
maker. also claimed was unclear from his signature 
what capacity had signed the note that under the Nego- 
tiable Instruments Act was deemed indorser and 
consequently not liable since had not received notice de- 


NOTE—For similar decisions see Digest (Fifth Edition) 


346 THE BANKING LAW JOURNAL 


fault payment. The California court held Ehrman liable 
co-maker the note. perfectly clear from the position 
his signature that Ehrman signed the note the capacity 
maker. Since there ambiguity doubt this respect, 
the statute does not apply. Schaeffle Nolan al., District 
Court Appeal California, 252 The opinion 
the court follows: 


FRED WOOD, J.—Defendant Alexis Ehrman has appealed 
from judgment against him and defendants Frank Nolan, Jr., and 
Annie Nolan co-makers promissory note favor plaintiff 
Helene Bardin Schaeffle, payee. 

Ehrman claims the trial court should have found (1) that was 
indorser and was discharged failure the plaintiff give him 
notice default the note, and (2) that was accommodation 
party and was discharged plaintiff giving extension time the 
principal debtor without Ehrman’s knowledge consent. 


(1) Was Ehrman indorser and such discharged the failure 
the plaintiff give him notice default? 

The note, dated April 12, 1945, was the principal sum $12,000, 
payable the rate $250 per month, commencing May 15, 1945, and 


recited, “For value received, jointly and severally promise 
” 


pay... 

The three defendants signed the place usual for makers, e., 
the right hand portion the space below the text the note. Frank 
Nolan’s signature appeared first, below his came Annie’s, and below 
hers find Ehrman’s, with this difference: Frank’s and Annie’s names 
had been typed and each signed line just above the typing; Ehrman’s 
penned signature appeared below without line typing. 

This circumstance, appellant contends, brings section 3098 the 
Civil Code into play: “Where the language the instrument am- 
biguous there are omissions therein, the following rules construction 
apply ... (6) Where signature placed upon the instrument 
that not clear what capacity the person making the same intended 

difficult see the applicablity this statute. Ehrman “placed” 
his signature precisely where one would look for the signature 
maker, not that indorser. There nothing about that make 
“not clear” “what capacity” signed. Quite clearly signed 
maker, one the “we” mentioned the note. The mere fact that 
the signature each the other two makers appears space specially 
provided therefor, does not change the location Ehrman’s signature 
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“upon the instrument”, does not move “place” inappropriate for 
that maker. 

applying this statute can not seek the aid parol evidence 
ascertain the intent with which Ehrman signed where did. the 
statute does apply, declares Ehrman “indorser.” sanctions 
inquiry concerning his intent. Sub-division (6), like other subdivisions 
the section, designed make certain that which uncertain; g., 
“Where the instrument not dated, wll considered dated 
the time was issued” (subd. 3), and there conflict 
between the written and printed provisions the instrument, the writ- 
ten provisions prevail.” (Subd. 4.) 

have found judicial decision this state construing this 
statute. Shain Sullivan, 106 Cal. 208, 606, decided long before 
the adoption the Uniform Negotiable Instruments Act this state, 
was case indorsement the payees upon the face the note, 
the left hand end thereof. People’s State Bank Penello, 1922, 
Cal.App. 174, 183-184, 210 432, the court quoted the Shain case the 
effect that signature the face note may indorsement 
intended the parties, but made mention section 3098. Figari 
Olcese, 1921, 184 Cal. 775, 195 425, A.L.R 192, likewise contains 
reference section 3098. There the word “witness” appeared opposite 
the signature purported maker the note. was allowed show 
extrinsic evidence that did sign witness, not maker. 


Other states have had occasion interpret the statute here in- 
volved, 3098 our Civil Code, the Uniform Negotiable Instru- 
ments Act. Wisconsin, 1906, gave the same interpretation have 
we. Germania Nat. Bank Mariner, 129 Wis. 544, 109 N.W. 574, 
the significant portions note read follows: 


months after date the Northwestern Straw Works 
promise pay the order Bigelow... 
Northwestern Straw Works, 


The court held that the signature “John Mariner” was not placed 
bring the statute into play and make him indorser. The court 
said: “This provision, its very terms, applies only case 
doubt arising out the location the signature upon the instrument. 
Names are sometimes placed the side, the end, across the face 
the instrument, and thus doubt arises whether the signer in- 
and solve these doubts the section question was evidently framed. 
was settle doubt fairly arising from the ambiguous location the 
name, and applies other. the present case there doubt 
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this nature. The signature Mr. Mariner placed the usual and 
proper, fact the only proper, place for N.W. page 575. 


The same view this statute was enunciated Illinois 1930. 
certain bearer note was originally executed Charles Bidwell and 
Esther Bidwell makers. When the holders sold the note, they 
added their signatures below those the Bidwells. The court observed: 
ambiguity here the location placing the signature, 
fact any other respect the face the instrument. From its 
face one conclusion only deducible, namely, that appellant and his 
cosigners signed the note the capacity joint makers, and there 
nothing the proof regarding their intention that justifies different 
conclusion.” Peterson Swanson, 259 80, 83. 


Vermont construed and applied the statute like manner 1933. 
Four persons had placed their signatures the face note, below 
its text, two the right hand side and two the left the first two. 
The fact that two appeared the left did not bring the statute into play. 
The statute, “in terms, applies only case where doubt arises from 
the ambiguous location the signature upon the instrument, such 
the end across the face the instrument. was intended solve 
such doubt, and other. Germania Nat. Bank Mariner, 129 Wis. 
544, 109 N.W. These defendants [the two who signed the 
signed their names the proper place for maker, and the only thing 
indicated which all unusual (if such may called) that they 
placed their signatures ‘slightly the left the signatures the 
original makers.’ But this circumstance, alone, does not create such 
doubt contemplated the statute.” Greenwood Lamson, 
106 Vt. 37, 168 915, 916. 


Massachusetts differs not limiting the application the statute 
cases where “an ambiguity results solely because the place where 
signature placed upon instrument.” Caisse Populaire Credit 
Union Cross, 1936, 293 Mass. 190, 199 N.E. 548, 551. The view 
pioneered Wisconsin the more persuasive. 


But this does not necessarily terminate this branch the inquiry. 
There some basis for the admission extrinsic evidence explain 
Ehrman’s signature case like this where the payee the plaintiff. 
The very fact that the note was prepared for the signature only Frank 
and Annie Nolan suggestive doubt. Were the Nolans originally 
the sole makers and Ehrman later included, was the person who 
wrote the note unaware the intention include Ehrman maker, 
was the intention the parties that Ehrman sign some capacity 
other than maker? would appear that extrinsic evidence ad- 
missible explain ambiguity negotiable instrument under the 
same circumstances that admissible explain any other contract 
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writing. Steffen Refrigeration Discount Corp., Cal. App. 494, 
499, 205 P.2d 727; Trigg Arnott, Cal.App.2d 455, 457, P.2d 330. 
Our case somewhat like the Wisconsin case Germania Nat. Bank 
Mariner, supra, 109 N.W. 574, which John Mariner was permitted 
prove that signed officer (secretary) the named promisor, 
“The Northwestern Straw Works.” The note upon its face was am- 
biguous that regard. Extrinsic evidence was admissible resolve the 
ambiguity. 

not find necessary determine whether extrinsic evidence 
was admissible this case. See Williams Silverstein, 213 Cal. 269, 
276, P.2d 165; Van Haaren Whitmore, Cal.App.2d 632, 634, 
P.2d 829; Seth Lew Hing, 125 Cal.App. 729, 736, P.2d 537, P.2d 
190, that question. The trial court admitted extrinsic evidence and 
that evidence supports the finding that Ehrman signed maker. 


Plaintiff, the payee, testified that she had agreement, oral 
written, with Mr. Ehrman connection with this note. She was not 
present when signed the note. Ehrman testified that had 
agreement, oral written with the payee other than his signature ap- 
pearing the note. 

Over objection that was calling for oral testimony vary the 
terms written contract, Ehrman was allowed state the circum- 
stances under which signed the note. testified that Mr. Nolan 
came him his office, put paper the desk and asked Ehrman 
would sign it; Ehrman read the paper and said yes would sign 
it; Nolan then said: “Indorse you going give 
Mrs. for part payment the business”; Mrs. Schaeffle was 
not present; Ehrman never talked her about the note; when Nolan 
brought the paper Ehrman had already been signed Nolan and 
his mother. Then the following questions were asked and answers given: 


“The Court: What did say and what did you say? 
near can remember, said have note here for Mr. Schaeffle 
I’m signing,’ and thought said with his wife. asked 
would endorse the note. near can remember that’s what 
asked me. 


“Q. What did you say? said would. 
“Q. What did you do? endorsed asked me. 
You mean you signed it? signed it, yes.” 


Clearly, the trial court was justified finding that Ehrman signed 
maker. The witness said meant that “signed it” when 
said “endorsed it,” and signed the place appropriate for 
maker. These facts, plus the fact that the payee was not present during 
Ehrman’s conversation wth Nolan, nor when Ehrman signed, and that 
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Ehrman had agreement with the payee other than his signature 
appearing the note, support the finding. Ehrman’s deposition, taken 
earlier and introduced him the trial, additionally indicated that 
was familiar with promissory notes and checks and knew that 
signed the place usual for maker sign. his deposition put 
greater emphasis upon the concept “indorsing” when signing. 
most, that tended produce conflict his own testimony, which the 
trial court resolved against him. 


(2) Was Ehrman accommodation party and such discharged 
plaintiff giving extension time the principal debtor without 
Ehrman’s knowledge consent? 


Plaintiff claims that Ehrman advanced this defense too late for 
consideration upon this appeal. Ehrman made mention his 
answer during the taking evidence. Instead, his contention then 
was that signed indorser, not maker. According the 
record before us, claimed accommodation maker when 
September 18, 1951, filed request, dated September 14, add 
the findings fact and conclusions law which the plaintiff had pre- 
pared, finding that Ehrman “was accommodation party, known 
such the plaintiff the time.” This was nearly two months 
after the taking evidence upon the trial, July 25, 1951. states 
that his brief the trial court, prior decision and presumably 
after July 25, 1951, requested permission amend his answer “to 
conform with the proof” pleading additional defense that 
was accommodation party. There indication that made any 
application reopen the trial the case for the consideration this 
issue. Without such reopening, plaintiff would without the benefit 
presenting evidence cross-examining Ehrman that issue. 
Under such circumstances was quite within the province the trial 
court deny the request. find abuse discretion such 
denial. 

Moreover, even Ehrman had pleaded and proved that was 
accommodation maker, would not thereby have escaped liability. 
maker, whether accommodation maker not, one the 
persons “who the terms the instrument absolutely required 
pay the same” and such “primarily” liable the instrument. 
Civil Code, 3266a. accommodation party “is liable the instru- 
ment holder for value, notwithstanding such holder the time 
taking the instrument knew him only accommodation party.” 
Civ.Code, 3110. Accordingly, section 3201 the Civil Code can have 
application him. enumerates the cases which person 
“secondarily” liable discharged. has application person 
“primarily” liable. said Mortgage Guarantee Co. Chotiner, 
Cal.2d 110, page 122, P.2d 138, page 144, 108 A.L.R 1080, “one 
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who appears primary party upon the face negotiable note 
although actuality surety accommodation maker, not released 
binding extension agreement with the principal debtor made with- 
out his consent.” See also People’s Fin. Thrift Co. Van Moon, 
Cal.App.2d 223, 224-225, 112 P.2d 24. 

Even section 3201 did apply, its subdivision (6) would not ap- 
plicable because the payee made “binding” agreement extend the 
Nolans’ time payment postpone the payee’s right enforce the 
instrument. Asked she made arrangement with Mr. Nolan take 
his checks that were postdated, the payee replied: checks were 
not postdated. sent them monthly, but Mr. Nolan had 
little hard luck and asked hold them, which did. held three 
them. They are still This does not indicate that the 
payee extended the time payment postponed enforcement for 
particular period time, for consideration; e., there was 
“agreement binding upon the holder extend the time payment, 
postpone the holder’s right enforce the instrument,” agreement 
that would bring subdivision (6) section 3201 into play even 
Ehrman were party “secondarily” liable, which not. 

Finally, would observe that have found the Negotiable In- 
struments Act provision which deals with the discharge persons 
primarily liable, except section 3200 which deals with the discharge 
the instrument. Section 3200 does not list the extension time 
party accommodated the discharge accommodation party. 

The judgment affirmed. 


PETERS, J., and BRAY, J., concur. 


Bank Acted Improperly Collecting 
Personal Debt from Corporation When 
Also Served Indenture Trustee 


bank was trustee under corporation’s bond indenture. 
The corporation was also indebted the bank, and the latter 
proceeded collect this indebtedness although knew the cor- 
poration’s financial condition was insecure. Eight years later 
the corporation filed petition for reorganization under the 
Bankruptcy Act. The trustee reorganization sued the bank 


NOTE—For similar decisions see Digest (Fifth Edition) §521. 
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claiming that had violated its fiduciary duty trustee under 
the indenture collecting the personal claim. The Federal 
Court Appeals for the Second Circuit ruled against the 
procedure adopted the bank Dabney Chase National 
Bank, 196 668. 


Countersigned Travelers Checks Almost 
Equivalent Cash 


Where check has been signed and counter- 
signed the purchaser complete negotiable instrument. 
The District Columbia Court Appeals rules that even 
though payee has been named such instrument 
regarded having been indorsed blank and negotiated 
delivery only. Thus where the original purchaser $3,000 
worth traveler’s checks signed and countersigned the checks, 
and the checks were later lost stolen but turned the 
hands holder due course, they must honored the 
issuer. American Company, Municipal 
Court Appeals for the District Columbia, A.2d 236. 


NOTE—For similar decisions see Digest (Fifth Edition) 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Savings Account Not Irrevocable Trust 


Estate Ingels Supreme Court Pennsylvania, 372 Pa. 171 


Decedent opened savings account and deposited several thousand 
dollars it. She later wrote claimant saying she had put this money 
trust for him. Still later she wrote him saying she had added various 
amounts the account Christmas and birthday presents him. Six 
days before she died, decedent transferred the whole fund checking 
account another bank. The Supreme Court Pennsylvania denied 
claimant’s plea that this was irrevocable trust for his benefit 
grounds that did not appear that decedent intended create such 
trust. 


Funds Safe Deposit Box Are Not Gift 


Page, Kansas City Missouri Court Appeals, No. 21773 
Filed Feb. 1953 


Decedent’s safe deposit box contained envelopes full cash and 
bonds. The envelopes were marked “Property Jessie Page.” Kansas 
City court held that the contents the envelopes belonged the estate 
rather than Jessie Page. Exclusive possession and control the cash 
and bonds the decedent raised presumption ownership that 
could not overcome the single fact that there was writing the 
envelopes. gift was probably intended but failed since there was 
effective delivery. 


Uniform Principal and Income Act 


The Uniform Principal and Income Act which was approved 1931 
the National Conference Commissioners Uniform State Laws 
has now been adopted twenty-one states. The Act essentially follows 


363 
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what was known the Massachusetts rule awarding cash dividends 
corporate stock income and share dividends principal. 
states which have adopted the Act are: Alabama, Arizona, California, 
Connecticut, Florida, Illinois, Kansas, Louisiana, Maine, Maryland, 
Minnesota, New Jersey, North Carolina, Oklahoma, Oregon, 
vania, Texas, Utah, Virginia, Washington and West Virginia. 


Trustees Not Liable for Loss Sale Stock 


Estate Mereto, Pennsylvania Supreme Court, Eastern District, 
April 13, 1953 

Decedent authorized her trustees “retain any and all investments 
that may come them part estate for long time 
them may seem The trustees retained some the securi- 
ties the trust for eight years, and some for twelve years. When the 
securities were sold loss approximately 75% the appraised value 
was incurred. The Court refused surcharge the trustees since reten- 
tion the securities had not been clearly unwise and unjustifiable 
the exercise good business judgment. 


Capital Gains Tax Paid from Principal Despite Directions 
Pay All Taxes Out Income 


United States Trust Company New York Jones, Supreme Court, 
January 22, 1953 


trust instrument directed the trustee pay all trust taxes out 
income. However, since payment capital gains tax out income 
would result additional taxes the trusts, the court permitted the 
trustee pay the capital gains tax out principal. 


Release Power Appointment 


Voncannon Hudson-Belk Co., 236 N.C. 709 
The North Carolina Supreme Court rules that general testamentary 
power appointment power appoint will anyone) may 
released the holder the power during his lifetime. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes banks, 
trusts, estates and gifts 


New York Taxes Savings and Loan Associations 


New York Laws, 2195, signed March 30, 1953 


March Governor Dewey New York signed the Horton bill 
imposing tax savings and loan associations similar that now paid 
savings banks. Essentially, the new law reduces the tax savings 
banks placing ceiling the amount their dividends subject 
tax and makes savings and loan associations subject the same revised 
tax. Governor Dewey commented the new law follows: 


“At the end 1952, the 236 savings and loan associations New 
York State had almost $2,000,000,000 assets. They paid that year 
estimated $32,000,000 dividends. This bill would impose fran- 
chise tax approximately $600,000 year such associations, 
average $2,500 year for each association.” 

should noted that when Congress imposed Federal income 
taxes mutual institutions 1951, savings banks and savings and 
loan associations were made subject the tax without distinction. 


“One the effects the per cent Federal income tax savings 
banks has been encourage the payment larger dividends de- 
positors. Such dividends are deductible computing net income subject 
Federal tax. result the increase dividends paid, many 
savings banks are longer being taxed 414 per cent net income 
fixed the state franchise tax law but under the per cent minimum 
tax dividends paid. limiting the minimum tax the first per 
cent dividends paid depositors this bill will maintain the same tax 
base upon which the minimum tax has fact been computed for the 
last several years.” 


Dividend Kind Property Appreciated Value 


Estate Godley, Tax Court, T.C. No. 124 


corporation has accumulated earnings $50,000. owns se- 
curities which originally cost $50,000 but now have value $150,000. 
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These securities are declared dividend kind the stockholders. 
The Tax Court rules that only $50,000 taxable dividend. The 
remaining value the distribution, $100,000 must considered 
distribution capital and reduces the cost basis the shareholder’s 
stock. 


Charitable Deduction for Federal Estate Tax Disallowed Where 
Principal Trust Was Subject Invasion for Various 
Purposes Before Being Received College 


The will the testator provided that his residuary estate charged 
with various expenditures. Such charges included taxes, improvements 
and insurance premiums certain residences for the lives the in- 
habitants, addition monthly compensation any person engaged 
attend his elderly sisters. The residuary estate was bequeathed 
trust for period years after the death the last survivor his 
nieces and nephews living his death. The income and much 
the principal was necessary were used for scholarship for any 
grandniece grandnephew. When the trust terminated, the principal 
was the college for use the income provide scholarships, 
with preference relatives the testator. 


was the executrix’s contention that the educational nature 
the residuary estate rendered deductible for estate tax purposes. 

The Tax Court correctly disallowed charitable deduction the 
ground that the trust was for private and not charitable purposes. 
addition, the value the residual bequest the college could 
depleted permissible invasion principal and the resulting lack 
certainty rendered non-deductible. 


The main intention the testator was furnish his grandnephews 
and grandnieces with scholarships. Therefore, the court determined 
that this was trust for private and not charitable purposes. 


Accurate computation the actual amount money which would 
received the college the termination the private trust was 
impossible due the purposes enumerated the will for which invasion 
principal was permissible. For example, the extent invasion for 
the compensation the sisters’ companion could not readily ascer- 
tained. There was also the possibility that the principal the trust 
would invaded for the scholarship costs the testator’s grandnieces 
and grandnephews, and this was another factor which rendered the 
residual value the college incapable computation. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Business Outlook 


CCORDING Professor 

Sumner Slichter Har- 
vard University, there impres- 
sive evidence that the business 
boom has lost its buoyancy, and 
there are persuasive reasons for 
believing that there will some 
recession business within the 
next year two. But reces- 
sion does occur, contends the Har- 
vard economist, will mild. 

Calling attention the present 
high rate production and em- 
ployment, Professor Slichter notes 
that the boom has been continuing 
for over seven years, with only 
mild interruption 1949. Ex- 
penditures plant and equipment 
during this year and last have hit 
high level $26 $27 billion 
per annum, and further increase 
seems likely this late stage. 
Most the special construction 
required the defense program 
has been completed, and quite 
likely that some decline plant 
outlays prospect. 

Also, some drop current high 
expenditures for housing seems 
probable. This assumption based 
the decline the rate growth 
the number households, 
well the retarding effect 
housing construction occasioned 
the rise interest rates. Rela- 
tively, rise interest rates in- 
creases the cost owning 
against the cost renting. 

With respect one big com- 
ponent the business picture— 


automobile production—, cars are 
now being produced the rate 
over million year. the size 
the replacement market esti- 
mated million per year, this 
means that new demand must 
maintained million the cur- 
sustained. Assuming that each 
new married couple were pur- 
chase car (the annual increase 
married couples numbers some 
700,000 per annum), demand for 
1,300,000 automobiles would have 
forthcoming from exports, 
from increase car ownership 
business concerns, from in- 
crease the proportion families 
owning cars, well from in- 
crease the proportion families 
owning more than one car. 


Finally, should observed 
that the present high demand for 
goods has been made possible only 
rapid rise indebtedness. 
During 1952, there was net rise 
individual indebtedness the 
amount billion. course, 
the materialization drop the 
rate which new indebtedness 
incurred would probably fol- 
lowed jump the pace 
personal savings. 


the other side the picture, 
Professor Slichter declares that 
within the capacity Govern- 
ment, good management, 
prevent recession. The instru- 
ments the disposal the Gov- 
ernment, comments, are power- 
ful; used promptly, they could 
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even effective preventing 
contraction business. lists 
the following reasons for believ- 
ing that the contraction business 
which probable within the next 
two years will mild, and that 
there will some chance pre- 
venting contraction. 

“1. The dangerous accumulation 
inventories that was resumed 
the durable goods industries last 
fall has ceased. 

“2. large drop defense 
spending seems sight. 

“3. The drop expenditures 
industrial plant and equipment will 
small. 

The drop outlays hous- 
ing likely moderate. 

“5. Expenditures states and 
localities for goods services 
may expected increase. 

“6. Some increase the demand 
for consumer goods may 
achieved reducing the propor- 
tion personal incomes saved and 
increasing the proportion spent for 
consumer goods. 

Some increase personal in- 
comes after taxes may brought 
about reductions taxes, par- 
ticularly the personal income taxes 
and excise taxes.” 

Professor the im- 
mediate problem one limiting 
the demand for goods, preventing 
too large investment expenditures, 
and curbing excessive credit-spon- 
sored demand for consumer goods. 
While the moderately tight credit 
policies the Federal Reserve and 
Treasury are having some success 
holding investment check, 
the expansion consumer credit 
still continuing because Federal 
Reserve control over consumer 
credit was terminated last year. 
But sometime within the next year 
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two, points out, economic 
policy will probably shift from re- 
straining expansion stimulating 
demand. Prompt recognition 
the need for such transition would 
most helpful, and ventures 
that the eagerness Congress 
reduce taxes might even indicate 
that such shift will premature 
rather than late. 
reduce taxes “too soon” than “too 
late.” 


Equities and 
Insurance Companies 

Should recession depression 
make its appearance sometime 
the next year two, common stock 
investment would become much 
more attractive life insurance 
companies. This the opinion 
George Conklin, Jr., second vice- 
president the Guardian Life In- 
surance Company. With reduced 
business activity, prices common 
stocks would lower, other in- 
vestment outlets less plentiful, and 
interest rates less attractive. 

Thus far, the life companies 
have not been important factor 
the common stock market. Cur- 
rent holdings are estimated 
roughly $750 million, about 
per cent total assets. However, 
the basis existing regulation, 
the life companies could expand 
common stock holdings esti- 
mated per cent total assets, 
approximately $1.5 billion. This 
would represent doubling from 
present levels. 

Although the 1951 session the 
New York State author- 
ized life companies make quali- 
fied investments common stocks, 
such acquisition has been lagging. 
While common stockholdings rose 
$160 1950, the expansion 
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such holdings 1951 and 1952 
was $110 million and estimated 
$75 million, respectively. 

According Mr. Conklin, 
not surprising that the industry 
has failed take immediate ad- 
vantage its authorization 
expand common 
Traditional 
ments bonds and mortgages, 
points out, have been more than 
ample absorb all life insurance 
funds high rates interest. 
addition, many institutions are 
naturally reluctant initiate 
common stock investment program 
during the boom phase busi- 
ness cycle. 


With respect life insurance 
holdings preferred shares, Mr. 
Conklin notes that such commit- 
ments amount less than per 
cent total assets, and that they 
have never been really significant 
factor life insurance investment. 
For example, from 1931 until the 
postwar period, the dollar amount 
such preferred stock holdings 
remained almost constant. How- 
ever, even during the 1945-1950 
period, when such investments in- 
creased about $800 million, such 
expansion was equal only 
per cent the increase assets. 
that time, purchase was stimu- 
lated the pressure obtain 
return higher than the then record 
low bond yields. 


The combination higher in- 
terest rates and the 1949 recession 
accounted for 
fluctuations 
share prices. And 
ferred shares must valued the 
market, this has diminished their 
popularity among life company in- 
vestors. 
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Life companies have been rela- 
tively the preferred 
share market the last three years 
and they will continue remain 
long current conditions 
prevail. the present moment, 
life insurance funds can find ample 
outlets attractive rates. Also 
considered the fact that the 
preferred market, recent years, 
has not fully reflected the tighten- 
ing interest rates. Because pre- 
ferred shares are attractive cer- 
tain corporate investors from tax 
standpoint, today’s spread between 
preferred yields and the yields ob- 
tainable new bond issues 
narrower than was several years 
ago. 

Insurance companies may show 
additional interest senior equi- 
ties the future. But this may 
manifest itself only when other in- 
vestment opportunities shrink and 
the spread between preferred stock 
and bond yields becomes wider. 
Mr. Conklin also reminds that 
such interest will low level 
long insurance companies are 
required carry preferred stocks 
market value basis. 


FDIC Report 


13,439 insured commercial banks 
reached record total $990 mil- 
lion 1952, per cent greater 
than 1951. Net profits after 
taxes were 8.07 per cent capital 
and surplus. 1951, the com- 
parable figure was 7.82 per cent. 

According Cook, chair- 
man the Federal Deposit Insur- 
ance Corporation, dividends 
stockholders increased from fig- 
ure $419 million 1951 $442 
million 1952. Nevertheless, the 
proportion net income distrib- 
uted stockholders 1952 was 
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smaller than the prior year, 
owing the retention earnings 
additional bank capital. The 
amount such retained profits 
was $548 million, and such rein- 
vestment enabled bank manage- 
ment maintain capital 
cushion 6.7 per cent total 
assets. 

was 


the expanding growth income 
from loans. Larger loan volume 
and higher average rates resulted 
loan income almost $2.8 bil- 
lion, per cent more than 
1951. During 1952, 
standing increased from $57 $64 
billion and the average rate in- 
come rose from 4.45 per cent 
4.64 per cent. 


BOOKS FOR BANKERS 


PRESENT DAY BANKING 1952. New 
York: American Bankers Association, 
East 36th Street. Pp. 483. This book 
contains digests theses written 
students the graduating class the 
Graduate School Banking. All 
these have been selected special 
committee placed the Library 
the American Bankers Association. 
The subject matter this volume 
diverse banking itself, its scope 
broad and its conclusions penetrating. 


FINANCIAL POLICY CORPORA- 
TIONS. Fifth Edition. Arthur Stone 
Dewing. New York. 
1953. Two volumes. Pp. 1538. $15.00. 
Dewing’s fifth edition, like the previous 
issues, monumental work. All as- 
pects corporation finance are treated 
detail and the volume has counter- 
part its field. Divided into five main 
sections, each section book itself. 
The main divisions are: Corporate Se- 
curities; Valuation and Promotion; Ad- 
ministration Income; Expansion; Fi- 
nancial Readjustments. Illustrations and 
case studies, both numerous 
ful, fortify the text. Emphasis given 
the important social, economic and 
political influences which have affected 
the American corporation the past 
decade. this connection, painstaking 
attention devoted the impact 


and Supreme 
Court decisions. not possible 
adequately describe the contents within 
the space short review. more 
appropriate say that this virtual 
encyclopedia corporation finance; that 
contains the experience American 
corporations; and that, its incisive 
manner, supplies the answers many 
the problems which confront bankers, 
lawyers and industrial management. 


CORPORATION GIVING. Emer- 
son Andrews. 1952. New York: Russell 
Sage Foundation. $4.50. Pp. 361. The 
sudden prominence which corporations 
have risen the field philanthrophy 
and the need for more information this 
field led the author 
special survey. The book shows how 
corporations are giving various philan- 
thropic causes; discusses different types 
beneficiaries and considers the legal 
and taxation factors. 


HOW TURN YOUR ABILITY INTO 
CASH. Earl Prevette. Revised and 
enlarged edition. 1953. New York: Pren- 
tice-Hall. Pp. 243. $3.95. self-help book 
one America’s top salesmen giving 
simple, easy-to-follow plans 
crease earning ability—release hidden 
abilities and acquire more happiness and 
peace mind. 


Fought Three Days and Nights 


Davis, 
Medal Honor 


BATTLE-WEARY, the Marines 
were re-deploying toward Hungnam. rifle 
company was guarding mountain pass 
vital the withdrawal two regiments. 
The company became surrounded. help 
didn’t come, 6.000 men were lost. 

Into this situation, Lieutenant Colonel 
Davis boldly led his Marine battalion. Over 
eight miles heavily defended icy trail 
they attacked, and across three ridges deep 
snow. 

They fought three days and nights. But 
finally Colonel Davis reached and freed the 
company. opened the pass till the two 
regiments got by. Then led his own gal- 
lant battalion into safety. 


“Korea and World War have taught 
me,” says Colonel Davis, “that courage 
common all armies; it’s the better 
equipped side that has the edge. giv- 
ing our men that edge every time you invest 


United States Defense Bond.” 


Now Bonds pay 3%! Now, improved Series 
Bonds start paying interest after months, 
And average interest, compounded semi- 
annually when held maturity! Also, all ma- 
turing Bonds automatically earning— 
the new rate—for more years. Today, start 
investing U.S. Series Defense Bonds 
through the Payroll Savings Plan work, 


Peace for the strong! 
For peace and prosperity save 
with U.S. Defense Bonds! 


The U.S. Government does not pay for this advertisement, It is donated by this publication 
in cooperation with the Advertising Council and the Magazine Publishers of America, 
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SERVICE 


“Thrifty 
with Savings Bonds... 
less likely taken 
the false promises 


and ideologies 


communist 


LUCIUS D. CLAY 
Chairman of the Board 
Continental Can Company 


regular purchase Savings Bonds through the Payroll 
Savings Plan millions our citizens contributes impor- 
tantly the country’s economic stability, the national defense 
effort, and the financial independence the individual. 
The thrifty, self-reliant citizen one far less likely taken 


the false promises and ideologies which communist 
999 


propagandists invariably direct the ‘have nots. 


thousands company execu- 
tives, accountants, payroll department 
employees, PSP means Payroll Savings 
Plan, the simple payroll allotment op- 
eration through which employees make 
Bonds. 

almost eight million employees 
nearly 50,000 companies, PSP has 
more intimate connotation. them, 
PSP spells Personal Security Plan. 


Multiply the personal security 
single Payroli Saver 
number individuals who hold Sav- 


ings Bonds having cash value $49.5 
you have economic sta- 
bility that the keystone our na- 
tional defense. 


employee participation your 
Payroll Savings Plan less than 50% 
—or your company does not have 
Payroll Savings Plan—get touch 
with Savings Bond Division, 
Treasury Department, Washington 
Building, Washington, D.C. Learn how 
easy help your country, your 
employees and your company—through 
the PSP. 


The U.S. Government does not pay for this advertisement. It is donated by this publication 4 
in cooperation with the Advertising Council and the Magazine Publishers of America. # 


THE BANKING LAW JOURNAL 


